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Last Term, this Court determined on expedited review that Members of
Congress did not have standing to maintain a constitutional challenge
to the Line Item Veto Act (Act), 2 U.S. C. §691 et seq., because they
had not alleged a sufficiently concrete injury. Raines v. Byrd, 521 U. 8.
811, Within two months, the President exercised his authority under
the Act by canceling § 4722(c) of the Balanced Budget Act of 1997, which
waived the Federal Government’s statutory right to recoupment of as
much as $2.6 billion in taxes that the State of New York had levied
against Medicaid providers, and § 968 of the Taxpayer Relief Act of 1997,
which permitted the owners of certain food refiners and processors to
defer recognition of capital gains if they sold their stock to eligible farm-
ers’ cooperatives. Appellees, claiming they had been injured, filed sep-
arate actions against the President and other officials challenging the
cancellations. The plaintiffs in the first case are the City of New York,
two hospital associations, one hospital, and two unions representing
health care employees. The plaintiffs in the second are the Snake
River farmers’ cooperative and one of its individual members. The Dis-
trict Court consolidated the cases, determined that at least one of the
plaintiffs in each had standing under Article IIT, and ruled, inter alia,
that the Act’s cancellation procedures violate the Presentment Clause,
Art. 1,87, cl. 2, This Court again expedited its review.

Held:

1. The appellees have standing to challenge the Act’s constitutional-
ity. They invoked the District Court’s jurisdiction under a section enti-
tled “Expedited review,” which, among other things, expressly author-
izes “any individual adversely affected” to bring a constitutional
challenge. §692(2)(1). The Government’s argument that none of them
except the individual Snake River member is an “individual” within
§692(a)(1)’s meaning is rejected because, in the context of the entire
section, it is clear that Congress meant that word to be construed
broadly to include corporations and other entities. The Court is also
unpersuaded by the Government’s argument that appellees’ challenge is
nonjusticiable. These cases differ from Raines, not only because the
President’s exercise of his cancellation authority has removed any con-
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cern about the dispute’s ripeness, but more importantly because the
parties have alleged a “personal stake” in having an actual injury re-
dressed, rather than an “institutional injury” that is “abstract and
widely dispersed.” 521 U.S,, at 829. There is no merit to the Govern-
ment’s contention that, in both cases, the appellees have not suffered
actual injury because their claims are too speculative and, in any event,
are advanced by the wrong parties. Because New York State now has
a multibillion dollar contingent liability that had been eliminated by
§4722(c), the State, and the appellees, suffered an immediate, concrete
injury the moment the President canceled the section and deprived
them of its benefits. The argument that New York’s claim belongs to
the State, not appellees, fails in light of New York statutes demonstrat-
ing that both New York City and the appellee providers will be assessed
for substantial portions of any recoupment payments the State has to
make. Similarly, the President’s cancellation of §968 inflicted a suffi-
cient likelihood of economic injury on the Snake River appellees to es-
tablish standing under this Court’s precedents, of. Bryant v. Yellen, 447
U.S. 852, 368. The assertion that, because processing facility sellers
would have received the tax benefits, only they have standing to chal-
lenge the §968 cancellation not only ignores the fact that the coopera-
tives were the intended beneficiaries of § 968, but also overlooks the fact
that more than one party may be harmed by a defendant and therefore
have standing. Pp. 428-436.

2. The Act’s cancellation procedures violate the Presentment Clause.
Pp. 436-449.

(2) The Act empowers the President to cancel an “item of new di-
rect spending” such as §4722(c) of the Balanced Budget Act and a “lim-
ited tax benefit” such as § 968 of the Taxpayer Relief Act, §691(2), speci-
fying that such cancellation prevents a provision “from having legal
force or effect,” §§691e()(B)~(C). Thus, in both legal and practical ef-
fect, the Presidential actions at issue have amended two Acts of Con-
gress by repealing a portion of each. Statutory repeals must conform
with Art. I, INS v. Chadha, 462 U. S. 919, 954, but there is no constitu-
tional authorization for the President to amend or repeal. Under the
Presentment Clause, after a bill has passed both Houses, but “before it
become[s] 2 Law,” it must be presented to the President, who “shall sign
it” if he approves it, but “return it,” . e., “veto” it, if he does not. There
are important differences between such a “return” and cancellation
under the Act: The constitutional return is of the entire bill and takes
place before it becomes law, whereas the statutory cancellation occurs
after the bill becomes law and affects it only in part. There are power-
ful reasons for construing the constitutional silence on the profoundly
important subject of Presidential repeals as equivalent to an express
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prohibition. The Article I procedures governing statutory enactment
were the product of the great debates and compromises that produced
the Constitution itself. Familiar historical materials provide abundant
support for the conclusion that the power to enact statutes may only
“be exercised in accord with a single, finely wrought and exhaustively
considered, procedure.” Chadha, 462 U. S., at 951. What has emerged
in the present cases, however, are not the product of the “finely
wrought” procedure that the Framers designed, but truncated versions
of two bills that passed both Houses. Pp. 436-441.

(b) The Court rejects two related Government arguments. First,
the contention that the cancellations were merely exercises of the Presi-
dent’s diseretionary authority under the Balanced Budget Act and the
Taxpayer Relief Act, read in light of the previously enacted Line Item
Veto Act, is unpersuasive. Field v. Clark, 143 U. S. 649, 693, on which
the Government relies, suggests critical differences between this cancel-
lation power and the President’s statutory power to suspend import
duty exemptions that was there upheld: such suspension was contingent
on a condition that did not predate its statute, the duty to suspend was
absolute once the President determined the contingeney had arisen, and
the suspension executed congressional policy. In contrast, the Act at
issue authorizes the President himself to effect the repeal of laws, for
his own policy reasons, without observing Article I, §7, procedures.
Second, the contention that the cancellation authority is no greater than
the President’s traditional statutory authority to decline to spend appro-
priated funds or to implement specified tax measures fails because this
Act, unlike the earlier laws, gives the President the unilateral power to
change the text of duly enacted statutes. Pp. 442447,

(¢) The profound importance of these cases makes it appropriate to
emphasize three points. First, the Court expresses no opinion about
the wisdom of the Act’s procedures and does not lightly conclude that
the actions of the Congress that passed it, and the President who signed
it into law, were unconstitutional. The Court has, however, twice had
full argument and briefing on the question and has concluded that its
duty is clear. Second, having concluded that the Act’s cancellation pro-
visions violate Article I, §7, the Court finds it unnecessary to consider
the Distriet Court’s alternative holding that the Act impermissibly dis-
rupts the balance of powers among the three branches of Government.
Third, this decision rests on the narrow ground that the Act’s proce-
dures are not authorized by the Constitution. If this Act were valid, it
would authorize the President to create a law whose text was not voted
on by either House or presented to the President for signature. That
may or may not be desirable, but it is surely not a document that may
“become a law” pursuant to Article I, §7. If there is to be a new proce-
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dure in which the President will play a different role, such change must
come through the Article V amendment procedures. Pp. 447-449.

985 F. Supp. 168, affirmed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and KENNEDY, SOUTER, THOMAS, and GINSBURG, JJ., joined. KEN-
NEDY, J., filed a concurring opinion, post, p. 449. SCALIA, J,, filed an opin-
ion concurring in part and dissenting in part, in which O’CONNOR, J.,
joined, and in which BREYER, J, joined as to Part III, post, p. 453.
BREYER, J,, filed a dissenting opinion, in which O’CONNOR and SCALIA, JJ.,
joined as to Part III, post, p. 469.

Solicitor General Waxman argued the cause for the appel-
lants. With him on the briefs were Assistant Atiorney Gen-
eral Hunger, Deputy Solicitor General Kneedler, Malcolm
L. Stewart, and Douglas N. Letter.

Louis R. Cohen argued the cause for appellees Snake
River Potato Growers, Inc., et al. With him on the brief
were Lloyd N. Cutler, Lawrence A. Kasten, Donald B. Hol-
brook, Rondon W. Wilson, and William H. Orton. Charles
J. Cooper argued the cause for appellees City of New York
et al. With him on the briefs were M. Sean Laane, Leonard
J. Koerner, Alan G. Krams, David B. Goldin, and Peter F.
Nadel *

JUSTICE STEVENS delivered the opinion of the Court.

The Line Item Veto Act (Act), 110 Stat. 1200, 2 U. S. C.
§691 et seq. (1994 ed., Supp. II), was enacted in April 1996

*Briefs of amici curiae urging reversal were filed for the United States
Senate by Thomas B. Griffith, Morgan J. Frankel, and Steven F. Huefner;
for Marci Homilton, pro se, and David Schoenbrod, pro se; for Congress-
man Dan Burton et al. by James. M. Spears; and for John S. Baker, Jr.,
pro se.

Briefs of amici curiae urging affirmance were filed for the Bar of the
City of New York by Louis A. Craco, Jr., James F. Parver, and David P.
Felsher; for Senator Robert C. Byrd et al. by Michael Davidson and Mark
A. Patterson; and for Representative Henry W. Waxman et al. by Alan
B. Morrison.
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and became effective on January 1,1997. The following day,
six Members of Congress who had voted against the Act
brought suit in the District Court for the District of Colum-
bia challenging its constitutionality. On April 10, 1997, the
District Court entered an order holding that the Act is un-
constitutional. Byrd v. Raines, 956 F. Supp. 25. In obedi-
ence to the statutory direction to allow a direct, expedited
appeal to this Court, see §§692(b)~(c), we promptly noted
probable jurisdiction and expedited review, 520 U.S. 1194
(1997). We determined, however, that the Members of Con-
gress did not have standing to sue because they had not “al-
leged a sufficiently concrete injury to have established Arti-
cle ITI standing,” Raines v. Byrd, 521 U. S. 811, 830 (1997);
thus, “[iln . . . light of [the] overriding and time-honored con-~
cern about keeping the Judiciary’s power within its proper
constitutional sphere,” id., at 820, we remanded the case to
the District Court with instructions to dismiss the complaint
for lack of jurisdiction.

Less than two months after our decision in that case, the
President exercised his authority to cancel one provision in
the Balanced Budget Act of 1997, Pub. L. 105-33, 111 Stat.
251, 515, and two provisions in the Taxpayer Relief Act of
1997, Pub. L. 105-34, 111 Stat. 788, 895-896, 990-993. Ap-
pellees, claiming that they had been injured by two of those
cancellations, filed these cases in the District Court. That
Court again held the statute invalid, 985 F. Supp. 168, 177~
182 (1998), and we again expedited our review, 522 U. S. 1144
(1998). We now hold that these appellees have standing to
challenge the constitutionality of the Act and, reaching the
merits, we agree that the cancellation procedures set forth
in the Act violate the Presentment Clause, Art. I, §7, cl. 2,
of the Constitution.

I

We begin by reviewing the canceled items that are at issue
in these cases.
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Section 4722(c) of the Balanced Budget Act

Title XIX of the Social Security Act, 79 Stat. 343, as
amended, authorizes the Federal Government to transfer
huge sums of money to the States to help finance medical
care for the indigent. See 42 U. S. C. §1896d(b). In 1991,
Congress directed that those federal subsidies be reduced by
the amount of certain taxes levied by the States on health
care providers.! In 1994, the Department of Health and
Human Services (HHS) notified the State of New York that
15 of its taxes were covered by the 1991 Act, and that as of
June 30, 1994, the statute therefore required New York to
return $955 million to the United States. The notice ad-
vised the State that it could apply for a waiver on certain
statutory grounds. New York did request a waiver for
those tax programs, as well as for a number of others, but
HHS has not formally acted on any of those waiver requests.
New York has estimated that the amount at issue for the
period from October 1992 through March 1997 is as high as
$2.6 billion.

Because HHS had not taken any action on the waiver re-
quests, New York turned to Congress for relief. On August
5, 1997, Congress enacted a law that resolved the issue in
New York’s favor. Section 4722(c) of the Balanced Budget
Act of 1997 identifies the disputed taxes and provides that
they “are deemed to be permissible health care related taxes
and in compliance with the requirements” of the relevant
provisions of the 1991 statute.?

1 Medicaid Voluntary Contribution and Provider-Specific Tax Amend-
ments of 1991, Pub. L. 102-234, 105 Stat. 1793, 42 U. S. C. §1396b(w).

2Section 4722(c) provides:

“(c) WAIVER OF CERTAIN PROVIDER TAX PROVISIONS.—Not-
withstanding any other provision of law, taxes, fees, or assessments, as
defined in section 1903W)(8)(A) of the Social Security Act (42 U.S.C.
1396b(w)(3)(A)), that were collected by the State of New York from a
health care provider before June 1, 1997, and for which a waiver of the
provisions of subparagraph (B) or (C) of section 1903(w)(3) of such Act has
been applied for, or that would, but for this subsection require that such
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On August 11, 1997, the President sent identical notices to
the Senate and to the House of Representatives canceling
“one item of new direct spending,” specifying §4722(c) as
that item, and stating that he had determined that “this
cancellation will reduce the Federal budget deficit.” He
explained that §4722(c) would have permitted New York
“to continue relying upon impermissible provider taxes to
finance its Medicaid program” and that “[t]his preferential
treatment would have increased Medicaid costs, would have
treated New York differently from all other States, and
would have established a costly precedent for other States
to request comparable treatment.”3

Section 968 of the Taxpayer Relief Act of 1997

A person who realizes a profit from the sale of securities
is generally subject to a capital gains tax. Under existing
law, however, an ordinary business corporation can acquire
a corporation, including a food processing or refining com-
pany, in a merger or stock-for-stock transaction in which no
gain is recognized to the seller, see 26 U.S. C. §§354(a),
368(a); the seller’s tax payment, therefore, is deferred. If,
however, the purchaser is a farmers’ cooperative, the parties
cannot structure such a transaction because the stock of the
cooperative may be held only by its members, see § 521(b)(2);
thus, a seller dealing with a farmers’ cooperative cannot ob-
tain the benefits of tax deferral.

a waiver be applied for, in accordance with subparagraph (E) of such see-
tion, and, (if so applied for) upon which action by the Secretary of Health
and Human Services (including any judicial review of any such proceeding)
has not been completed as of July 23, 1997, are deemed to be permissible
health care related taxes and in compliance with the requirements of
subparagraphs (B) and (C) of section 1903(w)(3) of such Act.” 111 Stat.
515,

2 App. to Juris. Statement 63a—64a (Cancellation No. 97-3). The quoted
text is an excerpt from the statement of reasons for the cancellation, which
is required by the Line Item Veto Act. See 2 U, S.C. §691a (1994 ed.,

Supp. II).
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In §968 of the Taxpayer Relief Act of 1997, Congress
amended § 1042 of the Internal Revenue Code to permit own-
ers of certain food refiners and processors to defer the rec-
ognition of gain if they sell their stock to eligible farmers’
cooperatives.? The purpose of the amendment, as repeat-
edly explained by its sponsors, was “to facilitate the transfer
of refiners and processors to farmers’ cooperatives.”5 The

4Section 968(a) of the Taxpayer Relief Act of 1997 amended 26 U. 8. C.
§1042 by adding a new subsection (g), which defined the sellers eligible
for the exemption as follows:

“(2) QUALIFIED REFINER OR PROCESSOR.—For purposes of this
subsection, the term ‘qualified refiner or processor’ means a domestic
corporation—

“(A) substantially all of the activities of which consist of the active
conduct of the trade or business of refining or processing agricultural or
horticultural products, and

“(B) which, during the 1-year period ending on the date of the sale,
purchases more than one-half of such products to be refined or processed
from—

“() farmers who make up the eligible farmers’ cooperative which is pur-
chasing stock in the corporation in a transaction to which this subsection
is to apply, or

“(ii) such cooperative.” 111 Stat. 896.

5H. R. Rep. No. 105-148, p. 420 (1997); see also 141 Cong. Rec. S18739
(Dec. 15, 1995) (Senator Hatch, introducing a previous version of the bill,
stating that it “would provide farmers who form farmers cooperatives the
opportunity for an ownership interest in the processing and marketing of
their products”); ibid. (Senator Craig, cosponsor of a previous bill, stating
that “[c]urrently, farmers cannot compete with other business entities . . .
in buying such [processing] businesses because of the advantages inherent
in the tax deferrals available in transactions with these other purchases”;
bill “would be helpful to farmers cooperatives”); App. 116-117 (Letter from
Congresspersons Roberts and Stenholm (Dee. 1, 1995)) (congressional
sponsors stating that a previous version of the bill was intended to “pro-
vide American farmers a more firm economic footing and more control
over their economic destiny. We believe this proposal will help farmers,
through their cooperatives, purchase facilities to refine and process their
raw commodities into value-added produets. . . . It will encourage farmers
to help themselves in a more market-oriented environment by vertically
integrating. If this legislation is passed, we are confident that, 10 years
from now, we will look on this bill as one of the most beneficial actions
Congress took for U. S. farmers”).
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amendment to § 1042 was one of the 79 “limited tax benefits”
authorized by the Taxpayer Relief Act of 1997 and specifi-
cally identified in Title XVII of that Act as “subject to [the]
line item veto.”®

On the same date that he canceled the “item of new direct
spending” involving New York’s health care programs, the
President also canceled this limited tax benefit. In his ex-
planation of that action, the President endorsed the objective
of encouraging “value-added farming through the purchase
by farmers’ cooperatives of refiners or processors of agricul-
tural goods,”” but concluded that the provision lacked safe-
guards and also “failed to target its benefits to small-and-
medium-size cooperatives.”?

I

Appellees filed two separate actions against the President?®
and other federal officials challenging these two cancella-
tions. The plaintiffs in the first case are the City of New
York, two hospital associations, one hospital, and two unions
representing health care employees. The plaintiffs in the
second are a farmers’ cooperative consisting of about 30 po-
tato growers in Idaho and an individual farmer who is a
member and officer of the cooperative. The District Court
consolidated the two cases and determined that at least one

6§1701(30), 111 Stat. 1101.

7 App. to Juris. Statement 71a (Cancellation No. 97-2). On the day the
President canceled §968, he stated: “Because I strongly support family
farmers, farm cooperatives, and the acquisition of production facilities by
co-0ps, this was a very difficult decision for me.” App. 125. He added
that ereating incentives so that farmers’ cooperatives can obtain process-
ing facilities is a “very worthy goal.” Id., at 130.

8 App. to Juris. Statement 71a (Cancellation No. 97-2). Section 968 was
one of the two limited tax benefits in the Taxpayer Relief Act of 1997 that
the President canceled.

9In both actions, the plaintiffs sought a declaratory judgment that the
Line Item Veto Act is unconstitutional and that the particular cancellation
was invalid; neither set of plaintiffs sought injunctive relief against the
President.
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of the plaintiffs in each had standing under Article III of
the Constitution.

Appellee New York City Health and Hospitals Corporation
(NYCHHGO) is responsible for the operation of public health
care facilities throughout the City of New York. If HHS
ultimately denies the State’s waiver requests, New York law
will automatically require’® NYCHHC to make retroactive
tax payments to the State of about $4 million for each of the
years at issue. 985 F. Supp., at 172. This contingent liabil-
ity for NYCHHGC, and comparable potential liabilities for the
other appellee health care providers, were eliminated by
§4722(c) of the Balanced Budget Act of 1997 and revived by
the President’s cancellation of that provision. The District
Court held that the cancellation of the statutory protection
against these liabilities constituted sufficient injury to give
these providers Article III standing.

Appellee Snake River Potato Growers, Inc. (Snake River)
was formed in May 1997 to assist Idaho potato farmers in
marketing their crops and stabilizing prices, in part through
a strategy of acquiring potato processing facilities that will
allow the members of the cooperative to retain revenues
otherwise payable to third-party processors. At that time,
Congress was considering the amendment to the capital
gains tax that was expressly intended to aid farmers’ cooper-
atives in the purchase of processing facilities, and Snake
River had concrete plans to take advantage of the amend-
ment if passed. Indeed, appellee Mike Cranney, acting on
behalf of Snake River, was engaged in negotiations with the

10See, e. g., N. Y. Pub. Health Law § 2807-c(18)(e) (McKinney Supp. 1997~
1998) (“In the event the secretary of the department of health and human
services determines that the assessments do not . . . qualify based on any
such exclusion, then the exclusion shall be deemed to have been null and
void . . . and the commissioner shall collect any retroactive amount due as
aresult.... Interest and penalties shall be measured from the due date
of ninety days following notice from the commissioner”); §2807-d(12)
(1998) (same); §2807-j(11) (Supp. 1997-1998) (same); §2807—s(8) (same).
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owner of an Idaho potato processor that would have qualified
for the tax benefit under the pending legislation, but these
negotiations terminated when the President canceled §968.
Snake River is currently considering the possible purchase
of other processing facilities in Idaho if the President’s can-
cellation is reversed. Based on these facts, the District
Court concluded that the Snake River plaintiffs were injured
by the President’s cancellation of § 968, as they “lost the ben-
efit of being on equal footing with their competitors and will
likely have to pay more to purchase processing facilities now
that the sellers will not [be] able to take advantage of section
968’s tax breaks.” Id., at 177.

On the merits, the Distriet Court held that the cancella-
tions did not conform to the constitutionally mandated proce-
dures for the enactment or repeal of laws in two respects.
First, the laws that resulted after the cancellations “were
different from those consented to by both Houses of Con-
gress.” Id., at 1781 Moreover, the President violated
Article T “when he unilaterally canceled provisions of duly
enacted statutes.” Id., at 179.2 As a separate basis for

1 As the District Court explained: “These laws reflected the best judg-
ment of both Houses. The laws that resulted after the President’s line
item veto were different from those consented to by both Houses of Con-
gress. There is no way of knowing whether these laws, in their truncated
form, would have received the requisite support from both the House and
the Senate. Because the laws that emerged after the Line Item Veto are
not the same laws that proceeded through the legislative process, as re-
quired, the resulting laws are not valid.” 985 F. Supp., at 178-179.

12“Unilateral action by any single participant in the law-making process
is precisely what the Bicameralism and Presentment Clauses were de-
signed to prevent. Once a bill becomes law, it can only be repealed or
amended through another, independent legislative enactment, which itself
must conform with the requirements of Article I. Any rescissions must
be agreed upon by a majority of both Houses of Congress. The President
cannot single-handedly revise the work of the other two participants in
the lawmaking process, as he did here when he vetoed certain provisions
of these statutes.” Ibid.
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its decision, the District Court also held that the Act “imper-
missibly disrupts the balance of powers among the three
branches of government.” Ibid.

III

As in the prior challenge to the Line Item Veto Act, we
initially confront jurisdictional questions. The appellees in-
voked the jurisdiction of the District Court under the section
of the Act entitled “Expedited review.” That section, 2
U.S.C. §692(2)(1) (1994 ed., Supp. II), expressly authorizes
“[alny Member of Congress or any individual adversely af-
fected” by the Act to bring an action for declaratory judg-
ment or injunctive relief on the ground that any provision of
the Act is unconstitutional. Although the Government did
not question the applicability of that section in the District
Court, it now argues that, with the exception of Mike Cran-
ney, the appellees are not “individuals” within the meaning
of §692(a)(1). Because the argument poses a jurisdictional
question (although not one of constitutional magnitude), it is
not waived by the failure to raise it in the District Court.
The fact that the argument did not previously occur to the
able lawyers for the Government does, however, confirm our
view that in the context of the entire section Congress un-
doubtedly intended the word “individual” to be construed as
synonymous with the word “person.” 3

The special section authorizing expedited review evi-
dences an unmistakable congressional interest in a prompt
and authoritative judicial determination of the constitution-

18 Although in ordinary usage both “individual” and “person” often refer
to an individual human being, see, e. g., Webster’s Third New International
Dictionary 1152, 1686 (1986) (“individual” defined as a “single human
being”; “person” defined as “an individual human being”), “person” often
has a broader meaning in the law, see, e. g, 1 U. S. C. §1 (“person” includes
“corporations, companies, associations, firms, partnerships, societies, and
joint stock companies, as well as individuals”).
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ality of the Act. Subsection (2)(2) requires that copies of
any complaint filed under subsection (2)(1) “shall be promptly
delivered” to both Houses of Congress, and that each House
shall have a right to intervene. Subsection (b) authorizes a
direct appeal to this Court from any order of the District
Court, and requires that the appeal be filed within 10 days.
Subsection (c) imposes a duty on both the District Court and
this Court “to advance on the docket and to expedite to the
greatest possible extent the disposition of any matter
brought under subsection (a).” There is no plausible rea-
son why Congress would have intended to provide for such
special treatment of actions filed by natural persons and to
have precluded entirely jurisdiction over comparable cases
brought by corporate persons. Acceptance of the Govern-
ment’s new-found reading of §692 “would produce an absurd
and unjust result which Congress could not have intended.”
Griffin v. Oceanic Contractors, Inc., 468 U.S. 564, 574
(1982).14

We are also unpersuaded by the Government’s argument
that appellees’ challenge to the constitutionality of the Act
is nonjusticiable. We agree, of course, that Article III of the
Constitution confines the jurisdiction of the federal courts to
actual “Cases” and “Controversies,” and that “the doctrine
of standing serves to identify those disputes which are
appropriately resolved through the judicial process.” Whit-

4 JUSTICE SCALIA objects to our conclusion that the Government’s read-
ing of the statute would produce an absurd result. Post, at 454-455.
Nonetheless, he states that “‘the case is of such imperative public impor-
tance as to justify deviation from normal appellate practice and to require
immediate determination in this Court.’” Post, at 455 (quoting this
Court’s Rule 11). Unlike JUSTICE SCALIA, however, we need not rely on
our own sense of the importance of the issue involved; instead, the struc-
ture of §692 makes it clear that Congress believed the issue warranted
expedited review and, therefore, that Congress did not intend the result
that the word “individual” would dictate in other contexts.
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more V. Arkansas, 495 U. S. 149, 155 (1990).%5 Our disposi-
tion of the first challenge to the constitutionality of this Act
demonstrates our recognition of the importance of respect-
ing the constitutional limits on our jurisdiction, even when
Congress has manifested an interest in obtaining our views
as promptly as possible. But these cases differ from Raines,
not only because the President’s exercise of his cancellation
authority has removed any concern about the ripeness of the
dispute, but more importantly because the parties have al-
leged a “personal stake” in having an actual injury redressed
rather than an “institutional injury” that is “abstract and
widely dispersed.” 521 U. S, at 829.

In both the New York and the Snake River cases, the Gov-
ernment argues that the appellees are not actually injured
because the claims are too speculative and, in any event, the
claims are advanced by the wrong parties. We find no merit
in the suggestion that New York’s injury is merely specula-
tive because HHS has not yet acted on the State’s waiver
requests. The State now has a multibillion dollar contin-
gent liability that had been eliminated by §4722(c) of the
Balanced Budget Act of 1997. The District Court correctly
concluded that the State, and the appellees, “suffered an im-
mediate, concrete injury the moment that the President used
the Line Item Veto to cancel section 4722(c) and deprived
them of the benefits of that law.” 985 F. Supp., at 174. The
self-evident significance of the contingent liability is con-
firmed by the fact that New York lobbied Congress for this
relief, that Congress decided that it warranted statutory at-
tention, and that the President selected for cancellation only
this one provision in an Act that occupies 536 pages of the
Statutes at Large. His action was comparable to the judg-
ment of an appellate court setting aside a verdict for the
defendant and remanding for a new trial of a multibillion

15To meet the standing requirements of Article III, “[a] plaintiff must
allege personal injury fairly traceable to the defendant’s allegedly unlaw-
ful conduct and likely to be redressed by the requested relief.” Allen v.
Wright, 468 U. 8. 737, 751 (1984).
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dollar damages claim. Even if the outcome of the second
trial is speculative, the reversal, like the President’s cancella-
tion, causes a significant immediate injury by depriving the
defendant of the benefit of a favorable final judgment. The
revival of a substantial contingent liability immediately and
directly affects the borrowing power, financial strength, and
fiscal planning of the potential obligor.*

We also reject the Government’s argument that New
York’s claim is advanced by the wrong parties because the
claim belongs to the State of New York, and not appellees.
Under New York statutes that are already in place, it is clear
that both the City of New York!” and the appellee health
care providers*® will be assessed by the State for substantial
portions of any recoupment payments that the State may
have to make to the Federal Government. To the extent of
such assessments, they have the same potential liability as
the State does.’

16 Because the cancellation of the legislative equivalent of a favorable
final judgment causes immediate injury, the Government’s reliance on
Anderson v. Green, 518 U. S. 557 (1995) (per curiam), is misplaced. That
case involved a challenge to a California statute that would have imposed
limits on welfare payments to new residents during their first year of
residence in California. The statute could not become effective without
a waiver from HHS. Although such a waiver had been in effect when the
action was filed, it had been vacated in a separate proceeding and HHS
had not sought review of that judgment. Accordingly, at the time the
Anderson case reached this Court, the plaintiffs were receiving the same
benefits as long-term residents; they had suffered no injury. We held that
the case was not ripe because, unless and until HHS issued a new waiver,
any future injury was purely conjectural. Id., at 559 (“The parties [i. .,
the plaintiffs and California, but not HHS] have no live dispute now, and
whether one will arise in the future is conjectural”). Unlike New York in
this case, they were not contingently liable for anything.

17 App. 106-107.

8See n. 10, supra.

19The Government relies on Warth v. Seldin, 422 U. S. 490 (1975), to
support its argument that the State, and not appellees, should be bringing
this claim., In Warth we held, inter alia, that citizens of Rochester did
not have standing to challenge the exclusionary zoning practices of an-
other community because their claimed injury of increased taxation turned
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The Snake River farmers’ cooperative also suffered an im-
mediate injury when the President canceled the limited tax
benefit that Congress had enacted to facilitate the acquisition
of processing plants. Three critical facts identify the speci-
ficity and the importance of that injury. First, Congress
enacted §968 for the specific purpose of providing a benefit
to a defined category of potential purchasers of a defined cat-
egory of assets.?? The members of that statutorily defined
class received the equivalent of a statutory “bargaining chip”
to use in carrying out the congressional plan to facilitate
their purchase of such assets. Second, the President se-
lected §968 as one of only two tax benefits in the Taxpayer
Relief Act of 1997 that should be canceled. The cancellation
rested on his determination that the use of those bargaining
chips would have a significant impact on the federal budget
deficit. Third, the Snake River cooperative was organized
for the very purpose of acquiring processing facilities, it had
concrete plans to utilize the benefits of § 968, and it was en-
gaged in ongoing negotiations with the owner of a processing
plant who had expressed an interest in structuring a tax-
deferred sale when the President canceled §968. Moreover,
it is actively searching for other processing facilities for pos-
sible future purchase if the President’s cancellation is re-
versed; and there are ample processing facilities in the State
that Snake River may be able to purchase?* By depriving
them of their statutory bargaining chip, the cancellation
inflicted a sufficient likelihood of economic injury to estab-
lish standing under our precedents. See, e. g., Investment

on the prospective actions of Rochester officials. Id., at 509. Appellees’
injury in this case, however, does not turn on the independent actions of
third parties, as existing New York law will automatically require that
appellees reimburse the State.

Because both the City of New York and the health care appellees have
standing, we need not consider whether the appellee unions also have
standing to sue. See, e. g, Bowsher v. Synar, 478 U. 8. 714, 721 (1986).

20 See n. 5, supra.

2! App. 111-115 (Declaration of Mike Cranney).
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Company Institute v. Camp, 401 U. 8. 617, 620 (1971); 3
K. Davis & R. Pierce, Administrative Law Treatise 13-14
(Bd ed. 1994) (“The Court routinely recognizes probable
economic injury resulting from [governmental actions] that
alter competitive conditions as sufficient to satisfy the [Arti-
cle IIT ‘injury-in-fact’ requirement]. . . . It follows logically
that any . . . petitioner who is likely to suffer economie injury
as a result of [governmental action] that changes market con-
ditions satisfies this part of the standing test”).

Appellees’ injury in this regard is at least as concrete as
the injury suffered by the respondents in Bryant v. Yellen,
447 U. S. 352 (1980). In that case, we considered whether a
rule that generally limited water deliveries from reclamation
projects to 160 acres applied to the much larger tracts of
the Imperial Irrigation District in southeastern California;
application of that limitation would have given large land-
owners an incentive to sell excess lands at prices below the
prevailing market price for irrigated land. The Distriet
Court had held that the 160-acre limitation did not apply, and
farmers who had hoped to purchase the excess land sought
to appeal. We acknowledged that the farmers had not pre-
sented “detailed information about [their] financial re-
sources,” and noted that “the prospect of windfall profits
could attract a large number of potential purchasers” besides
the farmers. Id., at 367, n. 17. Nonetheless, “even though
they could not with certainty establish that they would be
able to purchase excess lands” if the judgment were re-
versed, id., at 367, we found standing because it was “likely
that excess lands would become available at less than market
prices,” id., at 368. The Snake River appellees have alleged
an injury that is as specific and immediate as that in Yellen.
See also Duke Power Co. v. Carolina Environmental Study
Group, Inc., 438 U. 8. 59, 72-78 (1978).2

2The Government argues that there can be an Article III injury only
if Snake River would have actually obtained a facility on favorable terms.
‘We have held, however, that a denial of a benefit in the bargaining process
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As with the New York case, the Government argues that
the wrong parties are before the Court—that because the
sellers of the processing facilities would have received the
tax benefits, only they have standing to challenge the cancel-
lation of §968. This argument not only ignores the fact that
the cooperatives were the intended beneficiaries of § 968, but
also overlooks the self-evident proposition that more than
one party may have standing to challenge a particular action
or inaction.?® Once it is determined that a particular plain-

can itself create an Article III injury, irrespective of the end result. See
Northeastern Flo. Chapter, Associated Gen. Contractors of America v.
Jacksonville, 508 U. S. 656, 666 (1993). In that case an association of con-
tractors challenged a city ordinance that accorded preferential treatment
to certain minority-owned businesses in the award of city contracts. The
Court of Appeals had held that the association lacked standing “because
it failed to allege that one or more of its members would have been
awarded a contract but for the challenged ordinance.” Id., at 664. We
rejected the Court of Appeals’ position, stating that it “cannot be recon-
ciled with our precedents.” Ibid. Even though the preference applied
to only a small percentage of the city’s business, and even though there
was no showing that any party would have received a contract absent the
ordinance, we held that the prospective bidders had standing; the “injury
in fact” was the harm to the contractors in the negotiation process, “not
the ultimate inability to obtain the benefit.” Id., at 666.

Having found that both the New York and Snake River appellees are
actually injured, traceability and redressability are easily satisfied—each
injury is traceable to the President’s cancellation of §4722(c) or §968, and
would be redressed by a declaratory judgment that the cancellations are
invalid.

2 Allen v. Wright, 468 U. S. 737 (1984), and Simon v. Eastern Ky. Wel-
Jure Rights Organization, 426 U. S. 26 (1976), are distinguishable, as each
of those cases involved a speculative chain of causation quite different
from the situation here. In Allen, parents of black public school children
alleged that, even though it was the policy of the Internal Revenue Serv-
ice (IRS) to deny tax-exempt status to racially discriminatory schools,
the IRS had “not adopted sufficient standards and procedures” to enforce
this policy. 468 U.S,, at 739. The parents alleged that the lax enforce-
ment caused white students to attend diseriminatory private schools and,
therefore, interfered with their children’s opportunity to attend desegre-
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tiff is harmed by the defendant, and that the harm will likely
be redressed by a favorable decision, that plaintiff has
standing—regardless of whether there are others who would

gated public schools. We held that the chain of causation between the
challenged action and the alleged injury was too attenuated to confer
standing:

“Tt is, first, uncertain how many racially diseriminatory private schools
are in fact receiving tax exemptions. Moreover, it is entirely speculative
. . . whether withdrawal of a tax exemption from any particular school
would lead the school to change its policies. . . . It is just as speculative
whether any given parent of a child attending such a private school would
decide to transfer the child to public school as a result of any changes
in educational or finanecial policy made by the private school once it was
threatened with loss of tax-exempt status. It is also pure speculation
whether, in a particular community, a large enough number of the numer-
ous relevant school officials and parents would reach decisions that collec-
tively would have a signifieant impact on the racial composition of the
publie schools.” Id., at 758 (footnote omitted).

Similarly, in Simon, the respondents challenged an IRS Revenue Rul-
ing that granted favorable tax treatment to nonprofit hospitals that of-
fered only emergeney-room services to the poor. The respondents argued
that the Revenue Ruling “‘encouraged’ hospitals to deny services to indi-
gents.” 426 U.S,at42. Asin Allen, we held that the chain of causation
was too attenuated:

“Tt is purely speculative whether the denials of service . . . fairly can be
traced to [the IRS's] ‘encouragement’ or instead result from decisions made
by the hospitals without regard to the tax implications.

“Tt is equally speculative whether the desired exercise of the court’s
remedial powers in this suit would result in the availability to respondents
of such services. So far as the complaint sheds light, it is just as plausi-
ble that the hospitals to which respondents may apply for service would
elect to forgo favorable tax treatment to avoid the undetermined finaneial
drain of an increase in the level of uncompensated services.” 426 U.S,,
at 42-43.

See also id., at 45 (“Speculative inferences are necessary to connect
[respondents’] injury to the challenged actions of petitioners”).

The injury in the present case is comparable to the repeal of a law
granting a subsidy to sellers of processing plants if, and only if, they sell
to farmers’ cooperatives. Every farmers’ cooperative seeking to buy a
processing plant is harmed by that repeal.
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also have standing to sue. Thus, we are satisfied that both
of these actions are Article III “Cases” that we have a duty
to decide.

v

The Line Item Veto Act gives the President the power
to “cancel in whole” three types of provisions that have
been signed into law: “(1) any dollar amount of discretionary
budget authority; (2) any item of new direct spending; or
(@) any limited tax benefit.” 2 U.S.C. §691(a) (1994 ed.,
Supp. II). It is undisputed that the New York case involves
an “item of new direct spending” and that the Snake River
case involves a “limited tax benefit” as those terms are de-
fined in the Act. It is also undisputed that each of those
provisions had been signed into law pursuant to Article I,
§17, of the Constitution before it was canceled.

The Act requires the President to adhere to precise proce-
dures whenever he exercises his cancellation authority. In
identifying items for cancellation he must consider the legis-
lative history, the purposes, and other relevant information
about the items. See 2 U. S. C. §691(b) (1994 ed., Supp. II).
He must determine, with respect to each cancellation, that it
will “(i) reduce the Federal budget deficit; (ii) not impair any
essential Government functions; and (iii) not harm the na-
tional interest.” §691(a)(A). Moreover, he must transmit a
special message to Congress notifying it of each cancellation
within five calendar days (excluding Sundays) after the
enactment of the canceled provision. See §691(a)(B). Itis
undisputed that the President meticulously followed these
procedures in these cases.

A cancellation takes effect upon receipt by Congress of
the special message from the President. See §691b(a). If,
however, a “disapproval bill” pertaining to a special message
is enacted into law, the cancellations set forth in that mes-
sage become “null and void.” Ibid. The Act sets forth a
detailed expedited procedure for the consideration of a “dis-
approval bill,” see §691d, but no such bill was passed for
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either of the cancellations involved in these cases.?® A ma-
jority vote of both Houses is sufficient to enact a disapproval
bill. The Act does not grant the President the authority to
cancel a disapproval bill, see §691(c), but he does, of course,
retain his constitutional authority to veto such a bill.?s

The effect of a cancellation is plainly stated in §69le,
which defines the principal terms used in the Act. With re-
spect to both an item of new direct spending and a limited
tax benefit, the cancellation prevents the item “from having
legal force or effect.” §§8691e(4)(B)-(C).26 Thus, under the

% Congress failed to act upon proposed legislation to disapprove these
cancellations. See S. 1157, H. R. 2444, S, 1144, and H. R. 2436, 105th
Cong., 1st Sess. (1997). Indeed, despite the fact that the President has
canceled at least 82 items since the Act was passed, see Statement of June
E. O'Neill, Director, Congressional Budget Office, Line Item Veto Act
After One Year, The Process and Its Implementation, before the Subcom-
mittee on Legislative and Budget Process of the House Committee on
Rules, 105th Cong., 2d Sess, (Mar. 11-12, 1998), Congress has enacted only
one law, over a Presidential veto, disapproving any cancellation, see Pub.
L. 105-159, 112 Stat. 19 (1998) (disapproving the cancellation of 88 military
construction spending items).

% See n. 29, infra.

#The term “cancel,” used in connection with any dollar amount of dis-
cretionary budget authority, means “to rescind.” 2 U.S. C. §691e(d)(A).
The entire definition reads as follows:

“The term ‘cancel’ or ‘cancellation’ means—

“(A) with respect to any dollar amount of diseretionary budget author-
ity, to rescind;

“(B) with respect to any item of new direct spending—

“(@i) that is budget authority provided by law (other than an appropria-
tion law), to prevent such budget authority from having legal force or
effect;

“(ii) that is entitlement authority, to prevent the specific legal obligation
of the United States from having legal force or effect; or

“(iii) through the food stamp program, to prevent the specifie provision
of law that results in an increase in budget authority or outlays for that
program from having legal force or effect; and

“(C) with respect to a limited tax benefit, to prevent the specific provi-
sion of law that provides such benefit from having legal force or effect.”
2 U. 8. C. §691e(4) (1994 ed., Supp. II).



438 CLINTON ». CITY OF NEW YORK
Opinion of the Court

plain text of the statute, the two actions of the President
that are challenged in these cases prevented one section of
the Balanced Budget Act of 1997 and one section of the Tax-
payer Relief Act of 1997 “from having legal force or effect.”
The remaining provisions of those statutes, with the ex-
ception of the second canceled item in the latter, continue
to have the same force and effect as they had when signed
into law.

In both legal and practical effect, the President has
amended two Acts of Congress by repealing a portion of
each. “[R]epeal of statutes, no less than enactment, must
conform with Art. 1.” INS v. Chadha, 462 U. S. 919, 954
(1983). There is no provision in the Constitution that aun-
thorizes the President to enact, to amend, or to repeal stat-
utes. Both Article I and Article II assign responsibilities to
the President that directly relate to the lawmaking process,
but neither addresses the issue presented by these cases.
The President “shall from time to time give to the Congress
Information on the State of the Union, and recommend to
their Consideration such Measures as he shall judge neces-
sary and expedient ....” Art.II,§3. Thus, he may initiate
and influence legislative proposals.? Moreover, after a bill
has passed both Houses of Congress, but “before it becomels]
a Law,” it must be presented to the President. If he ap-
proves it, “he shall sign it, but if not he shall return it, with
his Objections to that House in which it shall have origi-
nated, who shall enter the Objections at large on their Jour-
nal, and proceed to reconsider it.” Art. I, §7, cl. 22 His

2 See 8 J. Story, Commentaries on the Constitution of the United States
§ 1555, p. 413 (1833) (Art. II, §3, enables the President “to point out the
evil, and to suggest the remedy™).

2The full text of the relevant paragraph of § 7 provides:

“Every Bill which shall have passed the House of Representatives and
the Senate, shall, before it become a Law, be presented to the President
of the United States: If he approve he shall sign it, but if not he shall
return it, with his Objections to that House in which it shall have origi-
nated, who shall enter the Objections at large on their Journal, and pro-
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“return” of a bill, which is usually described as a “veto,”? is
subject to being overridden by a two-thirds vote in each
House.

There are important differences between the President’s
“return” of a bill pursuant to Article I, §7, and the exercise
of the President’s cancellation authority pursuant to the Line
Item Veto Act. The constitutional return takes place before
the bill becomes law; the statutory cancellation occurs after
the bill becomes law. The constitutional return is of the en-
tire bill; the statutory cancellation is of only a part. Al-
though the Constitution expressly authorizes the President
to play a role in the process of enacting statutes, it is silent
on the subject of unilateral Presidential action that either
repeals or amends parts of duly enacted statutes.

There are powerful reasons for construing constitutional
silence on this profoundly important issue as equivalent to
an express prohibition. The procedures governing the en-
actment of statutes set forth in the text of Article I were
the product of the great debates and compromises that
produced the Constitution itself. Familiar historical materi-
als provide abundant support for the conclusion that the
power to enact statutes may only “be exercised in accord
with a single, finely wrought and exhaustively considered,

ceed to reconsider it. If after such Reconsideration two thirds of that
House shall agree to pass the Bill, it shall be sent, together with the Objec-
tions, to the other House, by which it shall likewise be reconsidered, and
if approved by two thirds of that House, it shall become a Law. But in
all such Cases the Votes of both Houses shall be determined by Yeas and
Nays, and the Names of the Persons voting for and against the Bill shall
be entered on the Journal of each House respectively. If any Bill shall
not be returned by the President within ten Days (Sundays excepted)
after it shall have been presented to him, the Same shall be a Law, in like
Manner as if he had signed it, unless the Congress by their Adjournment
prevent its Return, in which Case it shall not be a Law.”

24In constitutional terms, ‘veto’ is used to desecribe the President’s
power under Art. I, §7, of the Constitution.” INS v. Chadha, 462 U.S.
919, 925, n. 2 (1983) (citing Black’s Law Dictionary 1408 (5th ed. 1979)).
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procedure.” Chadha, 462 U. 8., at 951. Our first President
understood the text of the Presentment Clause as requiring
that he either “approve all the parts of a Bill, or reject it in
toto.”®® What has emerged in these cases from the Presi-
dent’s exercise of his statutory cancellation powers, however,
are truncated versions of two bills that passed both Houses
of Congress. They are not the product of the “finely
wrought” procedure that the Framers designed.

At oral argument, the Government suggested that the can-
cellations at issue in these cases do not effect a “repeal” of
the canceled items because under the special “lockbox” pro-
visions of the Act®! a canceled item “retainls] real, legal

3033 Writings of George Washington 96 (J. Fitzpatrick ed., 1940); see
also W. Taft, The Presidency: Its Duties, Its Powers, Its Opporfunities
and Its Limitations 11 (1916) (stating that the President “has no power to
veto part of a bill and let the rest become a law”); ef 1 W. Blackstone,
Commentaries *154 (“The crown cannot begin of itself any alterations in
the present established law; but it may approve or disapprove of the alter-
ations suggested and consented to by the two houses”).

81 The lockbox procedure ensures that savings resulting from cancella-
tions are used to reduce the deficit, rather than to offset deficit increases
arising from other laws. See 2 U.S. C. §§691c(a)—~(b) (1994 ed., Supp. II);
see also H. R. Conf Rep. No. 104-491, pp. 23-24 (1996). The Office of
Management and Budget (OMB) estimates the deficit reduction resulting
from each cancellation of new direct spending or limited tax benefit items
and presents its estimate as a separate entry in the “pay-as-you-go” report
submitted to Congress pursuant to §252(d) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (or Gramm-Rudman-Hollings Act),
2 U.8.C. §902(d). See §691c@)@)(A) (1994 ed., Supp. II); see also H. R.
Conf. Rep. No. 104491, at 23. The “pay-as-you-go” requirement acts as
a self-imposed limitation on Congress’ ability to increase spending and/or
reduce revenue: If spending increases are not offset by revenue increases
(or if revenue reductions are not offset by spending reductions), then a
“sequester” of the excess budgeted funds is required. See 2 U.8.C.
§8900(b), 901(2)(1), 902(b), 906(I). OMB does not include the estimated
savings resulting from a cancellation in the report it must submit under
§§252(b) and 254 of the Balanced Budget and Emergency Deficit Control
Act of 1985, 2 U. S. C. §8902(b), 904, See §691c(2)(2)(B). By providing
in this way that such savings “shall not be included in the pay-as-you-go
balances,” Congress ensures that “savings from the cancellation of new
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budgetary effect” insofar as it prevents Congress and the
President from spending the savings that result from the
cancellation. Tr. of Oral Arg. 1032 The text of the Act
expressly provides, however, that a cancellation prevents a
direct spending or tax benefit provision “from having legal
force or effect.” 2 U.S.C. §§691e(4)(B)«(C). That a can-
celed item may have “real, legal budgetary effect” as a result
of the lockbox procedure does not change the fact that by
canceling the items at issue in these cases, the President
made them entirely inoperative as to appellees. Section 968
of the Taxpayer Relief Act no longer provides a tax benefit,
and §4722(c) of the Balanced Budget Act of 1997 no longer
relieves New York of its contingent liability.® Such signifi-
cant changes do not lose their character simply because the
canceled provisions may have some continuing financial ef-
fect on the Government.® The cancellation of one section
of a statute may be the functional equivalent of a partial
repeal even if a portion of the section is not canceled.

direct spending or limited tax benefits are devoted to deficit reduction and
are not available to offset a deficit increase in another law.” H. R. Conf.
Rep. No. 104-491, at 23. Thus, the “pay-as-you-go” cap does not change
upon cancellation because the canceled item is not treated as canceled.
Moreover, if Congress enacts a disapproval bill, “OMB will not score this
legislation as increasing the deficit under pay as you go.” Ibid.

#The Snake River appellees have argued that the lockbox provisions
have no such effect with respect to the canceled tax benefits at issue.
Because we reject the Government’s suggestion that the lockbox pro-
visions alter our constitutional analysis, however, we find it unnecessary
to resolve the dispute over the details of the lockbox procedure’s
applicability.

%Thus, although “Congress’s use of infelicitous terminology cannot
transform the cancellation into an unconstitutional amendment or repeal
of an enacted law,” Brief for Appellants 40-41 (citations omitted), the
actual effect of a cancellation is entirely consistent with the language of
the Act.

8 Moreover, Congress always retains the option of statutorily amending
or repealing the lockbox provisions and/or the Gramm-Rudman-Hollings
Act, so as to eliminate any lingering financial effect of canceled items,
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The Government advances two related arguments to sup-
port its position that despite the unambiguous provisions of
the Act, cancellations do not amend or repeal properly
enacted statutes in violation of the Presentment Clause.
First, relying primarily on Field v. Clark, 143 U.S. 649
(1892), the Government contends that the cancellations were
merely exercises of discretionary authority granted to the
President by the Balanced Budget Act and the Taxpayer Re-
lief Act read in light of the previously enacted Line Item
Veto Act. Second, the Government submits that the sub-
stance of the authority to cancel tax and spending items “is,
in practical effect, no more and no less than the power to
‘decline to spend’ specified sums of money, or to ‘decline to
implement’ specified tax measures.” Brief for Appellants
40. Neither argument is persuasive.

In Field v. Clark, the Court upheld the constitutionality
of the Tariff Act of 1890. Act of Oct. 1, 1890, 26 Stat. 567.
That statute contained a “free list” of almost 300 specific arti-
cles that were exempted from import duties “unless other-
wise specially provided for in this act.” Id., at 602. Sec-
tion 8 was a special provision that directed the President to
suspend that exemption for sugar, molasses, coffee, tea, and
hides “whenever, and so often” as he should be satisfied that
any country producing and exporting those products im-
posed duties on the agricultural products of the United
States that he deemed to be “reciprocally unequal and
unreasonable. . . .” Id., at 612, quoted in Field, 143 U. S,
at 680. The section then specified the duties to be imposed
on those products during any such suspension. The Court
provided this explanation for its conclusion that §3 had not
delegated legislative power to the President:

“Nothing involving the expediency or the just operation
of such legislation was left to the determination of the
President. . . . [Wlhen he ascertained the fact that duties
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and exactions, reciprocally unequal and unreasonable,
were imposed upon the agricultural or other products of
the United States by a country producing and exporting
sugar, molasses, coffee, tea or hides, it became his duty
to issue a proclamation declaring the suspension, as to
that country, which Congress had determined should
occur. He had no discretion in the premises except in
respect to the duration of the suspension so ordered.
But that related only to the enforcement of the policy
established by Congress. As the suspension was abso-
lutely required when the President ascertained the ex-
istence of a particular fact, it cannot be said that in as-
certaining that fact and in issuing his proclamation, in
obedience to the legislative will, he exercised the funec-
tion of making laws. . . . It was a part of the law itself
as it left the hands of Congress that the provisions, full
and complete in themselves, permitting the free intro-
duction of sugars, molasses, coffee, tea and hides, from
particular countries, should be suspended, in a given
contingency, and that in case of such suspensions certain
duties should be imposed.” Id., at 693.

This passage identifies three critical differences between
the power to suspend the exemption from import duties and
the power to cancel portions of a duly enacted statute.
First, the exercise of the suspension power was contingent
upon a condition that did not exist when the Tariff Act was
passed: the imposition of “reciprocally unequal and unreason-
able” import duties by other countries. In contrast, the ex-
ercise of the cancellation power within five days after the
enactment of the Balanced Budget and Tax Reform Acts nec-
essarily was based on the same conditions that Congress
evaluated when it passed those statutes. Second, under the
Tariff Act, when the President determined that the contin-
gency had arisen, he had a duty to suspend; in contrast, while
it is true that the President was required by the Act to make
three determinations before he canceled a provision, see 2
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U. S. C. §691(2)(A) (1994 ed., Supp. II), those determinations
did not qualify his discretion to cancel or not to cancel. Fi-
nally, whenever the President suspended an exemption
under the Tariff Act, he was executing the policy that Con-
gress had embodied in the statute. In contrast, whenever
the President cancels an item of new direct spending or a
limited tax benefit he is rejecting the policy judgment made
by Congress and relying on his own policy judgment.®
Thus, the conclusion in Field v. Clark that the suspensions
mandated by the Tariff Act were not exercises of legislative
power does not undermine our opinion that cancellations
pursuant to the Line Item Veto Act are the functional equiv-
alent of partial repeals of Acts of Congress that fail to satisfy
Article I, §7.

The Government’s reliance upon other tariff and import
statutes, discussed in Field, that contain provisions similar
to the one challenged in Field is unavailing for the same
reasons.® Some of those statutes authorized the President
to “suspen[d] and discontinule]” statutory duties upon his de-
termination that discriminatory duties imposed by other na-
tions had been abolished. See 143 U. S,, at 686-687 (discuss-
ing Act of Jan. 7, 1824, ch. 4, §4, 4 Stat. 3, and Act of May
24, 1828, ch. 111, 4 Stat. 308).37 A slightly different statute,

% For example, one reason that the President gave for canceling § 968 of
the Taxpayer Relief Act was his conclusion that “this provision failed to
target its benefits to small-and-medium size cooperatives.” App. to Juris.
Statement 71a (Cancellation No. 97-2); see n. 8, supra. Because the Line
Item Veto Act requires the President to act within five days, every exer-
cise of the eancellation power will necessarily be based on the same facts
and circumstances that Congress considered, and therefore constitute a
rejection of the policy choice made by Congress.

%The Court did not, of course, expressly consider in Field whether
those statutes comported with the requirements of the Presentment
Clause.

87Cf. 143 U. 8., at 688 (discussing Act of Mar. 6, 1866, ch. 12, §2, 14 Stat.
4, which permitted the President to “declare the provisions of this act to
be inoperative” and lift import restrictions on foreign cattle and hides
upon a showing that such importation would not endanger U. S. cattle).
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Act of May 31, 1830, ch. 219, §2, 4 Stat. 425, provided that
certain statutory provisions imposing duties on foreign ships
“shall be repealed” upon the same no-discrimination determi-
nation by the President. See 143 U. S., at 687; see also id.,
at 686 (discussing similar tariff statute, Act of Mar. 3, 1815,
ch. 77, 3 Stat. 224, which provided that duties “are hereby
repealed,” “[sluch repeal to take effect . . . whenever the
President” makes the required determination).

The cited statutes all relate to foreign trade, and this
Court has recognized that in the foreign affairs arena, the
President has “a degree of discretion and freedom from stat-
utory restriction which would not be admissible were domes-
tic affairs alone involved.” United States v. Curtiss-Wright
Export Corp., 299 U. S. 304, 320 (1936). “Moreover, he, not
Congress, has the better opportunity of knowing the condi-
tions which prevail in foreign countries.” Ibid.*® More im-
portant, when enacting the statutes discussed in Field, Con-
gress itself made the decision to suspend or repeal the
particular provisions at issue upon the occurrence of particu-
lar events subsequent to enactment, and it left only the de-
termination of whether such events occurred up to the Presi-
dent.® The Line Item Veto Act authorizes the President
himself to effect the repeal of laws, for his own policy rea-
sons, without observing the procedures set out in Article I,
§7. The fact that Congress intended such a result is of no

38 Indeed, the Court in Field v. Clark, 143 U, S. 649 (1892), so limited its
reasoning: “[Iin the judgment of the legislative branch of the government,
it is often desirable, if not essential for the protection of the interests of
our people, against the unfriendly or discriminating regulations estab-
lished by foreign governments, . .. to invest the President with large
discretion in matters arising out of the execution of statutes relating to
trade and commerce with other nations.” Id., at 621.

8 See also J. W. Hampton, Jr., & Co. v. United States, 276 U. S. 394, 407
(1928) (“Congress may feel itself unable conveniently to determine exactly
when its exercise of the legislative power should become effective, because
dependent on future conditions, and it may leave the determination of such
time to the decision of an Executive”).
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moment. Although Congress presumably anticipated that
the President might cancel some of the items in the Balanced
Budget Act and in the Taxpayer Relief Act, Congress cannot
alter the procedures set out in Article I, §7, without amend-
ing the Constitution.

Neither are we persuaded by the Government’s contention
that the President’s authority to cancel new direct spending
and tax benefit items is no greater than his traditional au-
thority to decline to spend appropriated funds. The Gov-
ernment has reviewed in Some detail the series of statutes
in which Congress has given the Executive broad discretion
over the expenditure of appropriated funds. For example,
the First Congress appropriated “sum[s] not exceeding”
specified amounts to be spent on various Government opera-
tions. Seeg, e. g., Act of Sept. 29, 1789, ch. 23, 1 Stat. 95; Act
of Mar. 26, 1790, ch. 4, §1, 1 Stat. 104; Act of Feb. 11, 1791,
ch. 6, 1 Stat. 190. In those statutes, as in later years, the
President was given wide discretion with respect to both the
amounts to be spent and how the money would be allocated
among different functions. It is argued that the Line Item
Veto Act merely confers comparable discretionary authority
over the expenditure of appropriated funds. The critical

©The Government argues that the Rules Enabling Act, 28 U.8.C.
§2072(b), permits this Court to “repeal” prior laws without violating
Article I, §7. Section 2072(b) provides that this Court may promulgate
rules of procedure for the lower federal courts and that “[a]ll laws in con-
fliet with such rules shall be of no further force or effect after such rules
have taken effect.” See Sibbach v. Wilson & Co., 812 U. 8. 1, 10 (1941)
(stating that the procedural rules that this Court promulgates, “if they
are within the authority granted by Congress, repeal” a prior inconsistent
procedural statute); see also Henderson v. United States, 517 U. S. 654,
664 (1996) (citing §2072(b). In enacting § 2072(b), however, Congress ex-
pressly provided that laws inconsistent with the procedural rules promul-
gated by this Court would automatically be repealed upon the enactment
of new rules in order to create a uniform system of rules for Article III
courts. As in the tariff statutes, Congress itself made the decision to
repeal prior rules upon the occurrence of a particular event—here, the
promulgation of procedural rules by this Court.
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difference between this statute and all of its predecessors,
however, is that unlike any of them, this Act gives the Presi-
dent the unilateral power to change the text of duly enacted
statutes. None of the Act’s predecessors could even argua-
bly have been construed to authorize such a change.

VI

Although they are implicit in what we have already writ-
ten, the profound importance of these cases makes it appro-
priate to emphasize three points.

First, we express no opinion about the wisdom of the pro-
cedures authorized by the Line Item Veto Act. Many mem-
bers of both major political parties who have served in the
Legislative and the Executive Branches have long advocated
the enactment of such procedures for the purpose of “ensur-
[ing] greater fiscal accountability in Washington.” H. R.
Conf. Rep. 104-491, p. 15 (1996).4* The text of the Act was
itself the product of much debate and deliberation in both
Houses of Congress and that precise text was signed into
law by the President. We do not lightly conclude that their
action was unauthorized by the Constitution> We have,
however, twice had full argument and briefing on the ques-
tion and have concluded that our duty is clear.

Second, although appellees challenge the validity of the
Act on alternative grounds, the only issue we address con-
cerns the “finely wrought” procedure commanded by the
Constitution. Chadha, 462 U.S., at 951. We have been

41 Cf. Taft, The Presidency, supra n. 30, at 21 (“A President with the
power to veto items in appropriation bills might exercise a good restrain-
ing influence in cutting down the total annual expenses of the government.
But this is not the right way”).

428ee Bowsher, 418 U. 8., at 736 (STEVENS, J,, concurring in judgment)
(“When this Court is asked to invalidate a statutory provision that has
been approved by both Houses of the Congress and signed by the Presi-
dent, particularly an Act of Congress that confronts a deeply vexing
national problem, it should only do so for the most compelling constitu-
tional reasons™).
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favored with extensive debate about the scope of Congress’
power to delegate lawmaking authority, or its functional
equivalent, to the President. The excellent briefs filed by
the parties and their amici curiae have provided us with
valuable historical information that illuminates the delega-
tion issue but does not really bear on the narrow issue that
is dispositive of these cases. Thus, because we conclude that
the Act’s cancellation provisions violate Article I, §7, of the
Constitution, we find it unnecessary to consider the District
Court’s alternative holding that the Act “impermissibly dis-
rupts the balance of powers among the three branches of
government.” 985 F. Supp., at 179.8

Third, our decision rests on the narrow ground that the
procedures authorized by the Line Item Veto Act are not
authorized by the Constitution. The Balanced Budget Act
of 1997 is a 500-page document that became “Public Law
105-33" after three procedural steps were taken: (1) a bill
containing its exact text was approved by a majority of the
Members of the House of Representatives; (2) the Senate
approved precisely the same text; and (3) that text was
signed into law by the President. The Constitution explic-
itly requires that each of those three steps be taken before
a bill may “become a law.” Art. I, §7. If one paragraph of
that text had been omitted at any one of those three stages,
Public Law 105-33 would not have been validly enacted. If
the Line Item Veto Act were valid, it would authorize the
President to create a different law—one whose text was not
voted on by either House of Congress or presented to the
President for signature. Something that might be known as
“Public Law 105-33 as modified by the President” may or

48 We also find it unnecessary to consider whether the provisions of the
Act relating to diseretionary budget authority are severable from the Aet’s
tax benefit and direct spending provisions. We note, however, that the
Act contains no severability clause; a severability provision that had ap-
peared in the Senate bill was dropped in conference without explanation.
H. R. Conf. Rep. No. 104-491, at 17, 41.
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may net be desirable, but it is surely not a document that
may “become a law” pursuant to the procedures designed by
the Framers of Article I, §7, of the Constitution.

If there is to be a new procedure in which the President
will play a different role in determining the final text of what
may “become a law,” such change must come not by legisla-
tion but through the amendment procedures set forth in
Article V of the Constitution. Cf, U. S. Term Limits, Inc. v.
Thornton, 514 U. S. 779, 837 (1995).

The judgment of the District Court is affirmed.

It is so ordered.

JUSTICE KENNEDY, concurring.

A Nation cannot plunder its own treasury without putting
its Constitution and its survival in peril. The statute before
us, then, is of first importance, for it seems undeniable the
Act will tend to restrain persistent excessive spending.
Nevertheless, for the reasons given by JUSTICE STEVENS in
the opinion for the Court, the statute must be found invalid.
Failure of political will does not justify unconstitutional
remedies.

I write to respond to my colleague JUSTICE BREYER, who
observes that the statute does not threaten the liberties of
individual citizens, a point on which I disagree. See post, at
496-497. The argument is related to his earlier suggestion
that our role is lessened here because the two political
branches are adjusting their own powers between them-
selves. Post, at 472, 482-483. To say the political branches
have a somewhat free hand to reallocate their own authority
would seem to require acceptance of two premises: first, that
the public good demands it, and second, that liberty is not at
risk. The former premise is inadmissible. The Constitu-
tion’s structure requires a stability which transcends the
convenience of the moment. See Metropolitan Washington
Airports Authority v. Citizens for Abatement of Aircraft
Noise, Inc., 501 U. S. 252, 276-277 (1991); Bowsher v. Synar,
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478 U. S. T14, 736 (1986); INS v. Chadha, 462 U. S. 919, 944—
945, 958-959 (1983); Northern Pipeline Constr. Co. v. Mara-
thon Pipe Line Co., 458 U. S. 50, 78-74 (1982). The latter
premise, too, is flawed. Liberty is always at stake when one
or more of the branches seek to transgress the separation
of powers.

Separation of powers was designed to implement a funda-
mental insight: Concentration of power in the hands of a sin-
gle branch is a threat to liberty. The Federalist states the
axiom in these explicit terms: “The accumulation of all pow-
ers, legislative, executive, and judiciary, in the same hands
. . . may justly be pronounced the very definition of tyranny.”
The Federalist No. 47, p. 301 (C. Rossiter ed. 1961). So con-
vinced were the Framers that liberty of the person inheres
in structure that at first they did not consider a Bill of Rights
necessary. The Federalist No. 84, pp. 518, 515; G. Wood, The
Creation of the American Republic 1776~-1787, pp. 536-543
(1969). It was at Madison’s insistence that the First Con-
gress enacted the Bill of Rights. R. Goldwin, From Parch-
ment to Power 75-153 (1997). It would be a grave mistake,
however, to think a Bill of Rights in Madison’s scheme then
or in sound constitutional theory now renders separation of
powers of lesser importance. See Amar, The Bill of Rights
as a Constitution, 100 Yale L. J. 1131, 1132 (1991).

In recent years, perhaps, we have come to think of liberty
as defined by that word in the Fifth and Fourteenth Amend-
ments and as illuminated by the other provisions of the Bill
of Rights. The conception of liberty embraced by the Fram-
ers was not.so confined. They used the principles of separa-
tion of powers and federalism to secure liberty in the funda-
mental political sense of the term, quite in addition to the
idea of freedom from intrusive governmental acts. The idea
and the promise were that when the people delegate some
degree of control to a remote central authority, one branch
of government ought not possess the power to shape their
destiny without a sufficient check from the other two. In
this vision, liberty demands limits on the ability of any one
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branch to influence basic political decisions. Quoting Mon-
tesquieu, the Federalist Papers made the point in the follow-
ing manner:

“‘When the legislative and executive powers are united
in the same person or body,’ says he, ‘there can be no
liberty, because apprehensions may arise lest the same
monarch or senate should eract tyrannical laws to exe-
cute them in a tyrannical manner” Again: ‘Were the
power of judging joined with the legislative, the life and
liberty of the subject would be exposed to arbitrary con-
trol, for the judge would then be the legislator. Were
it joined to the executive power, the judge might behave
with all the violence of an oppressor.’” The Federalist
No. 47, supra, at 303.

It follows that if a citizen who is taxed has the measure of
the tax or the decision to spend determined by the Executive
alone, without adequate control by the citizen’s Representa-
tives in Congress, liberty is threatened. Money is the in-
strument of policy and policy affects the lives of citizens.
The individual loses liberty in a real sense if that instrument
is not subject to traditional constitutional constraints.

The principal object of the statute, it is true, was not to
enhance the President’s power to reward one group and pun-
ish another, to help one set of taxpayers and hurt another,
to favor one State and ignore another. Yet these are its
undeniable effects. The law establishes a new mechanism
which gives the President the sole ability to hurt a group
that is a visible target, in order to disfavor the group or to
extract further concessions from Congress. The law is the
functional equivalent of a line item veto and enhances the
President’s powers beyond what the Framers would have
endorsed.

It is no answer, of course, to say that Congress surren-
dered its authority by its own hand; nor does it suffice to
point out that a new statute, signed by the President or
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enacted over his veto, could restore to Congress the power
it now seeks to relinquish. That a congressional cession of
power is voluntary does not make it innocuous. The Consti-
tution is a compact enduring for more than our time, and one
Congress cannot yield up its own powers, much less those of
other Congresses to follow. See Freytag v. Commissioner,
501 U. S. 868, 830 (1991); cf. Chadha, supra, at 942, n. 13.
Abdication of responsibility is not part of the constitutional
design.

Separation of powers helps to ensure the ability of each
branch to be vigorous in asserting its proper authority. In
this respect the device operates on a horizontal axis to se-
cure a proper balance of legislative, executive, and judicial
authority. Separation of powers operates on a vertical axis
as well, between each branch and the citizens in whose inter-
est powers must be exercised. The citizen has a vital inter-
est in the regularity of the exercise of governmental power.
If this point was not clear before Chadha, it should have
been so afterwards. Though Chadha involved the deporta-
tion of a person, while the case before us involves the ex-
penditure of money or the grant of a tax exemption, this
circumstance does not mean that the vertical operation of
the separation of powers is irrelevant here. By increasing
the power of the President beyond what the Framers envi-
sioned, the statute compromises the political liberty of our
citizens, liberty which the separation of powers seeks to
secure.

The Constitution is not bereft of controls over improvident
spending. Federalism is one safeguard, for political ac-
countability is easier to enforce within the States than na-
tionwide. The other principal mechanism, of course, is con-
trol of the political branches by an informed and responsible
electorate. Whether or not federalism and control by the
electorate are adequate for the problem at hand, they are
two of the structures the Framers designed for the problem
the statute strives to confront. The Framers of the Consti-
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tution could not command statesmanship. They could sim-
ply provide structures from which it might emerge. The
fact that these mechanisms, plus the proper functioning of
the separation of powers itself, are not employed, or that
they prove insufficient, cannot validate an otherwise uncon-
stitutional device. With these observations, I join the opin-
ion of the Court.

JUSTICE SCALIA, with whom JUSTICE O’CONNOR joins, and
with whom JUSTICE BREYER joins as to Part III, concurring
in part and dissenting in part.

Today the Court acknowledges the “‘overriding and time-
honored concern about keeping the Judiciary’s power within
its proper constitutional sphere.’” Amnte, at 421, quoting
Raines v. Byrd, 521 U. S. 811, 820 (1997). It proceeds, how-
ever, to ignore the prescribed statutory limits of our jurisdic-
tion by permitting the expedited-review provisions of the
Line Item Veto Act to be invoked by persons who are not
“individualls],” 2 U.S. C. §692 (1994 ed., Supp. II); and to
ignore the constitutional limits of our jurisdiction by permit-
ting one party to challenge the Government’s denial {0 an-
other party of favorable tax treatment from which the first
party might, but just as likely might not, gain a concrete
benefit. In my view, the Snake River appellees lack stand-
ing to challenge the President’s cancellation of the “limited
tax benefit,” and the constitutionality of that action should
not be addressed. I think the New York appellees have
standing to challenge the President’s cancellation of an “item
of new direct spending”; I believe we have statutory author-
ity (other than the expedited-review provision) to address
that challenge; but unlike the Court I find the President’s
cancellation of spending items to be entirely in accord with
the Constitution.

I

The Court’s unrestrained zeal to reach the merits of this
case is evident in its disregard of the statute’s expedited-
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review provision, which extends that special procedure to
“lalny Member of Congress or any individual adversely
affected by [the Actl.” §692. With the exception of Mike
Cranney, a natural person, the appellees—corporations, co-
operatives, and governmental entities—are not “individuals”
under any accepted usage of that term. Worse still, the first
provision of the United States Code confirms that insofar as
this word is concerned, Congress speaks English like the rest
of us: “In determining the meaning of any Act of Congress,
unless the context indicates otherwise . . . the wor[d] ‘person’

. includel[s] corporations, companies, associations, firms,
partnerships, societies, and joint stock companies, as well as
individuals.” 1TU.S.C. §1 (emphasis added). And doubly
worse, one of the definitional provisions of this very Act
expressly distinguishes “individuals” from “persons.” A
tax law does not create a “limited tax benefit,” it says, so
long as

“any difference in the treatment of persons is based
solely on—

“(I) in the case of businesses and associations, the
size or form of the business or association involved;

“(II) in the case of individuals, general demographic
conditions, such as income, marital status, number of de-
pendents, or tax return filing status . ...” 2 U.S.C.
§691e(9(B)(iii) (1994 ed., Supp. II) (emphasis added).

The Court majestically sweeps the plain language of the
statute aside, declaring that “[tlhere is no plausible reason
why Congress would have intended to provide for such
special treatment of actions filed by natural persons and to
have precluded entirely jurisdiction over comparable cases
brought by corporate persons.” Amnte, at 429. Indeed, the
Court says, it would be “absurd” for Congress to have done
so. Ibid. But Congress treats individuals more favorably
than corporations and other associations all the time. There
is nothing whatever extraordinary—and surely nothing so
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bizarre as to permit this Court to declare a “scrivener’s
error”—in believing that individuals will suffer more seri-
ously from delay in the receipt of “vetoed” benefits or tax
savings than corporations will, and therefore according indi-
viduals (but not corporations) expedited review. It may be
unlikely that this is what Congress actually had in mind; but
it is what Congress said, it is not so absurd as to be an obvi-
ous mistake, and it is therefore the law.

The only individual who has sued, and thus the only appel-
lee who qualifies for expedited review under §692, is Mike
Cranney. Since §692 does not confer jurisdiction over the
claims of the other appellees, we must dismiss them, unless
we have jurisdiction under another statute. In their com-
plaints, appellees sought declaratory relief not only under
§692(a), but also under the Declaratory Judgment Act, 28
U.S.C. §2201, invoking the District Court’s jurisdiction
under 28 U. S. C. §1881. After the District Court ruled, the
Government appealed directly to this Court, but it also filed
a notice of appeal to the Court of Appeals for the District of
Columbia Circuit. In light of the Government’s representa-
tion that it desires “[tlo eliminate any possibility that the
distriet court’s decision might escape review,” Reply Brief
for Appellants 2, n. 1, I would deem its appeal to this Court a
petition for writ of certiorari before judgment, see 28 U. S. C.
§2101(e), and grant it. Under this Court’s Rule 11, “[a] peti-
tion for a writ of certiorari to review a case pending in a
United States court of appeals, before judgment is entered
in that court, will be granted only upon a showing that the
case is of such imperative public importance as to justify
deviation from normal appellate practice and to require im-
mediate determination in this Court.” In light of the public
importance of the issues involved, and the little sense it
would make for the Government to pursue its appeal against
one appellee in this Court and against the others in the
Court of Appeals, the entire case, in my view, qualifies for
certiorari review before judgment.
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II

Not only must we be satisfied that we have statutory juris-
diction to hear this case; we must be satisfied that we have
jurisdiction under Article III. “To meet the standing re-
quirements of Article III, ‘[a] plaintiff must allege personal
injury fairly traceable to the defendant’s allegedly unlawful
conduct and likely to be redressed by the requested relief.’”
Raines, 521 U. S., at 818, quoting Allen v. Wright, 468 U. S.
737, T51 (1984).

In the first action before us, appellees Snake River Potato
Growers, Inc. (Snake River) and Mike Cranney, Snake Riv-
er’s Director and Vice-Chairman, challenge the constitution-
ality of the President’s cancellation of § 968 of the Taxpayer
Relief Act of 1997. The Snake River appellees have stand-
ing, in the Court’s view, because § 968 gave them “the equiv-
alent of a statutory ‘bargaining chip,”” and “[bly depriving
them of their statutory bargaining chip, the cancellation
inflicted a sufficient likelihood of economic injury to estab-
lish standing under our precedents.” Amnfe, at 432. It is
unclear whether the Court means that deprivation of a
“bargaining chip” itself suffices for standing, or that such
deprivation suffices in the present case because it creates
a likelihood of economic injury. The former is wrong as a
matter of law, and the latter is wrong as a matter of fact,
on the facts alleged.

For the proposition that “a denial of a benefit in the bar-
gaining process” can suffice for standing the Court relies in
a footnote, see ante, at 433, n. 22, on Northeastern Fla. Chap-
ter, Associated Gen. Contractors of America v. Jacksonville,
508 U. S. 656 (1993). There, an association of contractors
alleged that a city ordinance according racial preferences
in the award of city contracts denied its members equal
protection of the laws. Id., at 668-659. The association’s
members had regularly bid on and performed city contracts,
and would have bid on designated set-aside contracts but for
the ordinance. Id., at 659. We held that the association had
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standing even without proof that its members would have
been awarded contracts absent the challenged discrimina-
tion. The reason, we explained, is that “[t]he ‘injury in fact’
in an equal protection case of this variety is the denial of
equal treatment resulting from the imposition of the barrier,
not the ultimate inability to obtain the benefit.” Id., at 666,
citing two earlier equal protection cases, Turner v. Fouche,
396 U. S. 346, 362 (1970), and Richinond v. J. A. Croson Co.,
488 U.S. 469, 493 (1989). In other words, Northeastern
Florida did not hold, as the Court suggests, that harm to
one’s bargaining position is an “injury in fact,” but rather
that, in an equal protection case, the denial of equal treat-
ment is. Inasmuch as Snake River does not challenge the
Line Item Veto Act on equal protection grounds, Northeast-
ern Florida is inapposite. And I know of no case outside
the equal protection field in which the mere detriment to
one’s “bargaining position,” as opposed to a demonstrated
loss of some bargain, has been held to confer standing. The
proposition that standing is established by the mere reduc-
tion in one’s chances of receiving a financial benefit is contra-
dicted by Simon v. Eastern Ky. Welfare Rights Organiza-
tion, 426 U. S. 26 (1976), which held that low-income persons
who had been denied treatment at local hospitals lacked
standing to challenge an Internal Revenue Service (IRS) rul-
ing that reduced the amount of charitable care necessary for
the hospitals to qualify for tax-exempt status. The situation
in that case was strikingly similar to the one before us here:
The denial of a tax benefit to a third party was alleged to
reduce the chances of a financial benefit to the plaintiffs.
And standing was denied.

But even if harm to one’s bargaining position were a le-
gally cognizable injury, Snake River has not alleged, as it
must, facts sufficient to demonstrate that it personally has
suffered that injury. See Warth v. Seldin, 422 U. S. 490, 502
(1975). In Eastern Ky. Welfare Rights, supra, the plaintiffs
at least had applied for the financial benefit which had alleg-
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edly been rendered less likely of receipt; the present suit, by
contrast, resembles a complaint asserting that the plaintiff’s
chances of winning the lottery were reduced, filed by a plain-
tiff who never bought a lottery ticket, or who tore it up be-
fore the winner was announced. Snake River has presented
no evidence to show that it was engaged in bargaining, and
that that bargaining was impaired by the President’s cancel-
lation of §968. The Court says that Snake River “was en-
gaged in ongoing negotiations with the owner of a processing
plant who had expressed an interest in structuring a tax-
deferred sale when the President canceled §968,” ante, at
432. There is, however, no evidence of “negotiations,” only
of two “discussions.” According to the affidavit of Mike
Cranney:

“On or about May 1997, I spoke with Howard Phillips,
the principal owner of Idaho Potato Packers, concern-
ing the possibility that, if the Cooperative Tax Act
were passed, Snake River Potato Growers might pur-
chase a Blackfoot, Idaho processing facility in a transac-
tion that would allow the deferral of gain. Mr. Phillips
expressed an interest in such a transaction if the Co-
operative Tax Act were to pass. Mr. Phillips also
acknowledged to me that Jim Chapman, our General
Manager, had engaged him in a previous discussion con-
cerning this matter.” App. 112.

This affidavit would have set forth something of significance
if it had said that Phillips had expressed an interest in the
transaction “if and only if the Cooperative Tax Act were to
pass.” But of course it is most unlikely he said that; Idaho
Potato Packers (IPP) could get just as much from the sale
without the Act as with the Act, so long as the price was
right. The affidavit would also have set forth something of
significance if it had said that Phillips had expressed an in-
terest in the sale “at a particular price if the Cooperative
Tax Act were to pass.” But it does not say that either.
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Nor does it even say that the President’s action caused IPP
to reconsider. Moreover, it was Snake River, not IPP, that
terminated the discussions. According to Cranney, “[tlhe
President’s cancellation of the Cooperative Tax Act caused
me to terminate discussions with Phillips about the possibil-
ity of Snake River Potato Growers buying the Idaho Potato
Packers facility.” Id., at 114. So all we know from the rec-
ord is that Snake River had two discussions with IPP con-
cerning the sale of its processing facility on the tax deferred
basis the Act would allow; that IPP was interested; and that
Snake River ended the discussions after the President’s ac-
tion. We do not know that Snake River was prepared to
offer a price—tax deferral or no—that would cross IPP’s
laugh threshold. We do not even know for certain that the
tax deferral was a significant attraction to IPP; we know
only that Cranney thought it was. On these facts—which
never even bring things to the point of bargaining—it is pure
conjecture to say that Snake River suffered an impaired bar-
gaining position. As we have said many times, conjectural
or hypothetical injuries do not suffice for Article III stand-
ing. See Lujan v. Defenders of Wildlife, 504 U. S. 555, 560
(1992).

Nor has Snake River demonstrated, as the Court finds,
that “the cancellation inflicted a sufficient likelihood of eco-
nomic injury to establish standing under our precedents.”
Ante, at 432. Presumably the economic injury the Court
has in mind is Snake River’s loss of a bargain purchase of a
processing plant. But there is no evidence, and indeed not
even an allegation, that before the President’s action such a
purchase was likely. The most that Snake River alleges is
that the President’s action rendered it “more difficult for
plaintiffs to purchase qualified processors,” App. 12. And
even if that abstract “increased difficulty” sufficed for
injury in fact (which it does not), the existence of even that
is pure speculation. For all that appears, no owner of a
processing plant would have been willing to sell to Snake
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River at any price that Snake River could afford—and the
impossible cannot be made “more difficult.” All we know is
that a potential seller was “interested” in talking about the
subject before the President’s action, and that after the Pres-
ident’s action Snake River itself decided to proceed no fur-
ther. If this establishes a “likelihood” that Snake River
would have made a bargain purchase but for the President’s
action, or even a “likelihood” that the President’s action
rendered “more difficult” a purchase that was realistically
within Snake River’s grasp, then we must adopt for our
standing jurisprudence a new definition of likely: “plausible.”

Twice before have we addressed whether plaintiffs had
standing to challenge the Government’s tax treatment of a
third party, and twice before have we held that the specula-
tive nature of a third party’s response to changes in federal
tax laws defeats standing. In Simon v. Eastern Ky. Welfare
Rights, 426 U. S. 26 (1976), we found it “purely speculative
whether the denials of service . . . fairly can be traced to [the
IRS’s] ‘encouragement’ or instead result from decisions made
by the hospitals without regard to the tax implications.”
Id., at 42-43. We found it “equally speculative whether the
desired exercise of the court’s remedial powers in this suit
would result in the availability to respondents of such serv-
ices.” Id., at 43. In Allen v. Wright, 468 U. S. 737 (1984),
we held that parents of black children attending public
schools lacked standing to challenge IRS policies concerning
tax exemptions for private schools. The parents alleged,
inter alia, that “federal tax exemptions to racially diserimi-
natory private schools in their communities impair their abil-
ity to have their public schools desegregated.” Id., at 762-
753. We concluded that “the injury alleged is not fairly
traceable to the Government conduct . . . challenge[d] as un-
lawful,” id., at 757, and that “it is entirely speculative . . .
whether withdrawal of a tax exemption from any particular
school would lead the school to change its policies,” id., at
758. Likewise, here, it is purely speculative whether a tax
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deferral would have prompted any sale, let alone one that
reflected the tax benefit in the sale price.

The closest case the Court can appeal to as precedent for
its finding of standing is Bryant v. Yellen, 447 U.S. 352
(1980). Even on its own terms, Bryant is distinguishable.
As that case came to us, it involved a dispute between a class
of some 800 landowners in the Imperial Valley, each of whom
owned more than 160 acres, and a group of Imperial Valley
residents who wished to purchase lands owned by that class.
The point at issue was the application to those lands of a
statutory provision that forbade delivery of water from a
federal reclamation project to irrigable land held by a single
owner in excess of 160 acres, and that limited the sale price
of any lands so held in excess of 160 acres to a maximum
amount, fixed by the Secretary of the Interior, based on fair
market value in 1929, before the valley was irrigated by
water from the Boulder Canyon Project. Id., at 866-367.
That price would of course be “far below [the lands’] current
market values.” Id., at 867, n. 17. The Court concluded
that the would-be purchasers “had a sufficient stake in the
outcome of the controversy to afford them standing.” Id.,
at 868. It is true, as the Court today emphasizes, that the
purchasers had not presented “detailed information about
[their] financial resources,” but the Court thought that un-
necessary only because “purchasers of such land would stand
to reap significant gains on resale.” Id., at 367, n. 17. Fi-
nancing, in other words, would be easy to come by. Here,
by contrast, not only do we have no notion whether Snake
River has the cash in hand to afford IPP’s bottom-line price,
but we also have no reason to believe that financing of the
purchase will be readily available. Potato processing plants,
unlike agricultural land in the Imperial Valley, do not have
a readily available resale market. On the other side of the
equation, it was also much clearer in Bryant that if the suit
came out in the would-be purchasers’ favor, many of the land-
owners would be willing to sell. The alternative would be
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withdrawing the land from agricultural production, whereas
sale—even at bargain-basement prices for the land—would
at least enable recoupment of the cost of improvements, such
as drainage systems. Ibid. In the present case, by con-
trast, we have no reason to believe that IPP is not operating
its processing plant at a profit, and will not continue to do so
in the future; Snake River has proffered no evidence that
IPP or any other processor would surely have sold if only
the President had not canceled the tax deferral. The only
uncertainty in Bryant was whether any of the respondents
would wind up as buyers of any of the excess land; that
seemed probable enough, since “respondents are residents of
the Imperial Valley who desire to purchase the excess land
for purposes of farming.” Ibid. We have no basis to say
that it is “likely” that Snake River would have purchased a
processing facility if § 968 had not been canceled.

More fundamentally, however, the reasoning of Bryant
should not govern the present case because it represents a
crabbed view of the standing doctrine that has been super-
seded. Bryant was decided at the tail-end of “an era in
which it was thought that the only function of the constitu-
tional requirement of standing was ‘to assure that concrete
adverseness which sharpens the presentation of issues,’”
Spencer v. Kemna, 523 U. S. 1, 11 (1998), quoting Baker v.
Carr, 369 U. S. 186, 204 (1962). Thus, the Bryant Court ulti-
mately afforded the respondents standing simply because
they “had a sufficient stake in the outcome of the contro-
versy,” 447 U. 8., at 368, not because they had demonstrated
injury in fact, causation, and redressability. “That parsimo-
nious view of the function of Article IIT standing has since
yielded to the acknowledgment that the constitutional re-
quirement is a ‘means of “defin[ing] the role assigned to the
judiciary in a tripartite allocation of power,” ’ and ‘a part of
the basic charter . . . provid[ing] for the interaction between
[the federal] government and the governments of the several
States,’” Spencer, supra, at 11-12, quoting Valley Forge
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Christian College v. Americans United for Separation of
Church and State, Inc., 454 U. S. 464, 474, 476 (1982). While
Snake River in the present case may indeed have enough of
a “stake” to assure adverseness, the matter it brings before
us is inappropriate for our resolution because its allegations
do not establish an injury in fact, attributable to the Presi-
dential action it challenges, and remediable by this Court’s
invalidation of that Presidential action.

Because, in my view, Snake River has no standing to bring
this suit, we have no jurisdiction to resolve its challenge to
the President’s authority to cancel a “limited tax benefit.”

I

I agree with the Court that the New York appellees have
standing to challenge the President’s cancellation of § 4722(c)
of the Balanced Budget Act of 1997 as an “item of new direct
spending.” See ante, at 430-431. The tax liability they
will incur under New York law is a concrete and particular-
ized injury, fairly traceable to the President’s action, and
avoided if that action is undone. Unlike the Court, however,
I do not believe that Executive cancellation of this item of
direct spending violates the Presentment Clause.

The Presentment Clause requires, in relevant part, that
“[elvery Bill which shall have passed the House of Repre-
sentatives and the Senate, shall, before it become a Law, be
presented to the President of the United States; If he ap-
prove he shall sign it, but if not he shall return it.” U.S.
Const., Art. I, 87, cl. 2. There is no question that enactment
of the Balanced Budget Act complied with these require-
ments: the House and Senate passed the bill, and the Presi-
dent signed it into law. It was only after the requirements
of the Presentment Clause had been satisfied that the Presi-
dent exercised his authority under the Line Item Veto Act
to cancel the spending item. Thus, the Court's problem with
the Act is not that it authorizes the President to veto parts
of a bill and sign others into law, but rather that it authorizes
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him to “cancel”—prevent from “having legal force or ef-
fect”—certain parts of duly enacted statutes.

Article I, §7, of the Constitution obviously prevents the
President from canceling a law that Congress has not author-
ized him to cancel. Such action cannot possibly be consid-
ered part of his execution of the law, and if it is legislative
action, as the Court observes, “‘repeal of statutes, no less
than enactment, must conform with Art. 1”” Ante, at 438,
quoting from INS v. Chadha, 462 U. S. 919, 954 (1983). But
that is not this case. It was certainly arguable, as an origi-
nal matter, that Art. I, §7, also prevents the President from
canceling a law which itself authorizes the President to can-
cel it. But as the Court acknowledges, that argument has
long since been made and rejected. In 1809, Congress
passed a law authorizing the President to cancel trade re-
strictions against Great Britain and France if either revoked
edicts directed at the United States. Act of Mar. 1, 1809,
§11, 2 Stat. 528. Joseph Story regarded the conferral of
that authority as entirely unremarkable in The Orono, 18
F. Cas. 830 (No. 10,585) (CCD Mass. 1812). The Tariff Act
of 1890 authorized the President to “suspend, by proclama-
tion to that effect” certain of its provisions if he determined
that other countries were imposing “reciprocally unequal and
unreasonable” duties. Act of Oct. 1, 1890, §3, 26 Stat. 612.
This Court upheld the constitutionality of that Act in Field
v. Clark, 143 U. S. 649 (1892), reciting the history since 1798
of statutes conferring upon the President the power to, inter
alia, “discontinue the prohibitions and restraints hereby
enacted and declared,” id., at 684, “suspend the operation of
the aforesaid act,” id., at 685, and “declare the provisions of
this act to be inoperative,” id., at 688.

As much as the Court goes on about Art. I, § 7, therefore,
that provision does not demand the result the Court reaches.
It no more categorically prohibits the Executive reduction
of congressional dispositions in the course of implementing
statutes that authorize such reduction, than it categorically
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prohibits the Executive augmentation of congressional dis-
positions in the course of implementing statutes that author-
ize such augmentation—generally known as substantive
rulemaking. There are, to be sure, limits upon the former
just as there are limits upon the latter—and I am prepared
to acknowledge that the limits upon the former may be much
more severe. Those limits are established, however, not by
some categorical prohibition of Art. I, §7, which our cases
conclusively disprove, but by what has come to be known
as the doctrine of unconstitutional delegation of legislative
authority: When authorized Executive reduction or augmen-
tation is allowed to go too far, it usurps the nondelegable
function of Congress and violates the separation of powers.

It is this doctrine, and not the Presentment Clause, that
was discussed in the Field opinion, and it is this doctrine,
and not the Presentment Clause, that is the issue presented
by the statute before us here. That is why the Court is
correct to distinguish prior authorizations of Executive can-
cellation, such as the one involved in Field, on the ground
that they were contingent upon an Executive finding of fact,
and on the ground that they related to the field of foreign
affairs, an area where the President has a special “‘degree
of discretion and freedom,’” ante, at 445 (citation omitted).
These distinetions have nothing to do with whether the de-
tails of Art. I, §7, have been complied with, but everything
to do with whether the authorizations went too far by trans-
ferring to the Executive a degree of political, lawmaking
power that our traditions demand be retained by the Legis-
lative Branch.

I turn, then, to the crux of the matter: whether Congress’s
authorizing the President to cancel an item of spending gives
him a power that our history and traditions show must reside
exclusively in the Legislative Branch. I may note, to begin
with, that the Line Item Veto Act is not the first statute
to authorize the President to “cancel” spending items. In
Bowsher v. Synar, 478 U.S. 714 (1986), we addressed the
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constitutionality of the Balanced Budget and Emergency
Deficit Control Act of 1985, 2 U. S. C. §901 et seq. (1982 ed.,
Supp. IIT), which required the President, if the federal
budget deficit exceeded a certain amount, to issue a “seques-
tration” order mandating spending reductions specified by
the Comptroller General, §902. The effect of sequestration
was that “amounts sequestered . . . shall be permanently
cancelled.” §902(a)(4) (emphasis added). We held that the
Act was unconstitutional, not because it impermissibly gave
the Executive legislative power, but because it gave the
Comptroller General, an officer of the Legislative Branch
over whom Congress retained removal power, “the ultimate
authority to determine the budget cuts to be made,” 478
U.S., at 733, “functions . . . plainly entailing execution of
the law in constitutional terms,” id., at 732-733 (emphasis
added). The President’s discretion under the Line Item
Veto Act is certainly broader than the Comptroller General’s
discretion was under the 1985 Act, but it is no broader than
the discretion traditionally granted the President in his exe-
cution of spending laws.

Insofar as the degree of political, “lawmaking” power con-
ferred upon the Executive is concerned, there is not a dime’s
worth of difference between Congress’s authorizing the
President to cancel a spending item, and Congress’s author-
izing money to be spent on a particular item at the Presi-
dent’s discretion. And the latter has been done since the
founding of the Nation. From 1789-1791, the First Con-
gress made lump-sum appropriations for the entire Govern-
ment—“sum(s] not exceeding” specified amounts for broad
purposes. Act of Sept. 29, 1789, ch. 23, 1 Stat. 95; Act of
Mar. 26, 1790, ch. 4, §1, 1 Stat. 104; Act of Feb. 11, 1791, ch.
6, 1 Stat. 190. From a very early date Congress also made
permissive individual appropriations, leaving the decision
whether to spend the money to the President’s unfettered
discretion. In 1808, it appropriated $50,000 for the Presi-
dent to build “not exceeding fifteen gun boats, to be armed,
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manned and fitted out, and employed for such purposes as in
his opinion the public service may require,” Act of Feb. 28,
1803, ch. 11, §38, 2 Stat. 206. President Jefferson reported
that “[t]he sum of fifty thousand dollars appropriated by Con-
gress for providing gun boats remains unexpended. The fa-
vorable and peaceable turn of affairs on the Mississippi ren-
dered an immediate execution of that law unnecessary,” 13
Annals of Cong. 14 (1803). Examples of appropriations com-
mitted to the discretion of the President abound in our his-
tory. During the Civil War, an Act appropriated over $76
million to be divided among various items “as the exigencies
of the service may require,” Act of Feb. 25, 1862, ch. 32, 12
Stat. 844-345. During the Great Depression, Congress ap-
propriated $950 million “for such projects and/or purposes
and under such rules and regulations as the President in his
discretion may prescribe,” Act of Feb. 15, 1934, ch. 13, 48
Stat. 851, and $4 billion for general classes of projects, the
money to be spent “in the discretion and under the direction
of the President,” Emergency Relief Appropriation Act of
1935, 49 Stat. 115. The constitutionality of such appropria-
tions has never seriously been questioned. Rather, “[tThat
Congress has wide discretion in the matter of prescrib-
ing details of expenditures for which it appropriates must,
of course, be plain. Appropriations and other acts of Con-
gress are replete with instances of general appropriations of
large amounts, to be allotted and expended as directed by
designated government agencies.” Cincinnati Soap Co. V.
United, States, 301 U. S. 308, 321-322 (1937).

Certain Presidents have claimed Executive authority to
withhold appropriated funds even absent an express confer-
ral of discretion to do so. In 1876, for example, President
Grant reported to Congress that he would not spend money
appropriated for certain harbor and river improvements, see
Act of Aug. 14, 1876, ch. 267, 19 Stat. 132, because “[ulnder
no circumstances [would he] allow expenditures upon works
not clearly national,” and in his view, the appropriations
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were for “works of purely private or local interest, in no
sense national,” 4 Cong. Rec. 5628. President Franklin D.
Roosevelt impounded funds appropriated for a flood control
reservoir and levee in Oklahoma. See Act of Aug, 18, 1941,
ch. 877, 55 Stat. 638, 645; Hearings on S. 373 before the Ad
Hoe Subcommittee on Impoundment of Funds of the Com-
mittee on Government Operations and the Subcommittee on
Separation of Powers of the Senate Committee on the Judi-
ciary, 93d Cong., 1st Sess., 848-849 (1973). President Tru-
man ordered the impoundment of hundreds of millions of dol-
lars that had been appropriated for military aircraft. See
Act of Oct. 29, 1949, ch. 787, 63 Stat. 987, 1013; Public Papers
of the Presidents of the United States, Harry S. Truman,
1949, pp. 538-539 (W. Reid ed. 1964). President Nixon, the
Mahatma Gandhi of all impounders, asserted at a press con-
ference in 1973 that his “constitutional right” to impound
appropriated funds was “absolutely clear.” The President’s
News Conference of Jan. 31, 1973, 9 Weekly Comp. of Pres.
Doe. 109-110 (1973). Our decision two years later in Train
v. City of New York, 420 U. S. 35 (1975), proved him wrong,
but it implicitly confirmed that Congress may confer discre-
tion upon the Executive to withhold appropriated funds,
even funds appropriated for a specific purpose. The statute
at issue in Train authorized spending “not to exceed” speci-
fied sums for certain projects, and directed that such “[slums
authorized to be appropriated . . . shall be allotted” by the
Administrator of the Environmental Protection Agency, 33
U. S. C. §§1285, 1287 (1970 ed., Supp. I1I). Upon enactment
of this statute, the President directed the Administrator to
allot no more than a certain part of the amount authorized.
420 U. S, at 40. This Court held, as a matter of statutory
interpretation, that the statute did not grant the Executive
diseretion to withhold the funds, but required allotment of
the full amount authorized. Id., at 44-47.

The short of the matter is this: Had the Line Item Veto
Act authorized the President to “decline to spend” any item
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of spending contained in the Balanced Budget Act of 1997,
there is not the slightest doubt that authorization would
have been constitutional. What the Line Item Veto Act
does instead—authorizing the President to “cancel” an item
of spending—is technically different. But the technical dif-
ference does not relate to the technicalities of the Present-
ment Clause, which have been fully complied with; and the
doctrine of unconstitutional delegation, which s at issue
here, is preeminently 7ot a doctrine of technicalities. The
title of the Line Item Veto Act, which was perhaps designed
to simplify for public comprehension, or perhaps merely to
comply with the terms of a campaign pledge, has succeeded
in faking out the Supreme Court. The President’s action it
authorizes in fact is not a line-item veto and thus does not
offend Art. I, § 7; and insofar as the substance of that action
is concerned, it is no different from what Congress has per-
mitted the President to do since the formation of the Union.

v

I would hold that the President’s cancellation of §4722(c)
of the Balanced Budget Act of 1997 as an item of direct
spending does not violate the Constitution. Because I find
no party before us who has standing to challenge the Presi-
dent’s cancellation of §968 of the Taxpayer Relief Act of
1997, I do not reach the question whether that violates the
Constitution.

For the foregoing reasons, I respectfully dissent.

JUSTICE BREYER, with whom JUSTICE O’CONNOR and
JUSTICE SCALIA join as to Part I1I, dissenting.

I

I agree with the Court that the parties have standing, but
I do not agree with its ultimate conclusion. In my view the
Line Item Veto Act (Act) does not violate any specific textual
constitutional command, nor does it violate any implicit
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separation-of-powers principle. Consequently, I believe that

the Act is constitutional.
I

I approach the constitutional question before us with three
general considerations in mind. First, the Act represents a
legislative effort to provide the President with the power to
give effect to some, but not to all, of the expenditure and
revenue-diminishing provisions contained in a single massive
appropriations bill. And this objective is constitutionally
proper.

When our Nation was founded, Congress could easily have
provided the President with this kind of power. In that
time period, our population was less than 4 million, see U. S.
Dept. of Commerce, Census Bureau, Historical Statistics of
the United States: Colonial Times to 1970, pt. 1, p. 8 (1975),
federal employees numbered fewer than 5,000, see id., pt. 2,
at 1103, annual federal budget outlays totaled approximately
$4 million, see id., pt. 2, at 1104, and the entire operative
text of Congress’ first general appropriations law read as
follows:

“Be it enacted . . . [t]hat there be appropriated for the
service of the present year, to be paid out of the monies
which arise, either from the requisitions heretofore
made upon the several states, or from the duties on im-
port and tonnage, the following sums, viz. A sum not
exceeding two hundred and sixteen thousand dollars for
defraying the expenses of the civil list, under the late
and present government; a sum not exceeding one hun-
dred and thirty-seven thousand dollars for defraying the
expenses of the department of war; a sum not exceeding
one hundred and ninety thousand dollars for discharging
the warrants issued by the late board of treasury, and
remaining unsatisfied; and a sum not exceeding ninety-
six thousand dollars for paying the pensions to invalids.”
Act of Sept. 29, 1789, ch. 23, §1, 1 Stat. 95.
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At that time, a Congress, wishing to give a President the
power to select among appropriations, could simply have em-
bodied each appropriation in a separate bill, each bill subject
to a separate Presidential veto.

Today, however, our population is about 250 million, see
U. S. Dept. of Commerce, Census Bureau, 1990 Census, the
Federal Government employs more than 4 million people, see
Office of Management and Budget, Budget of the United
States Government, Fiscal Year 1998: Analytical Perspec-
tives 207 (1997) (hereinafter Analytical Perspectives), the
annual federal budget is $1.5 trillion, see Office of Manage-
ment and Budget, Budget of the United States Government,
Fiscal Year 1998: Budget 303 (1997) (hereinafter Budget),
and a typical budget appropriations bill may have a dozen
titles, hundreds of sections, and spread across more than 500
pages of the Statutes at Large. See, e. g, Balanced Budget
Act of 1997, Pub. L. 105-33, 111 Stat. 251. Congress cannot
divide such a bill into thousands, or tens of thousands, of
separate appropriations bills, each one of which the Presi-
dent would have to sign, or to veto, separately. Thus, the
question is whether the Constitution permits Congress to
choose a particular novel means to achieve this same, consti-
tutionally legitimate, end.

Second, the case in part requires us to focus upon the Con-
stitution’s generally phrased structural provisions, provi-
sions that delegate all “legislative” power to Congress and
vest all “executive” power in the President. See Part IV,
infra. The Court, when applying these provisions, has in-
terpreted them generously in terms of the institutional ar-
rangements that they permit. See, e. g., Mistretta v. United
States, 488 U. S. 361, 412 (1989) (upholding delegation of au-
thority to Sentencing Commission to promulgate Sentencing
Guidelines); Crowell v. Benson, 285 U.S. 22, 53-54 (1932)
(permitting non-Article IIT commission to adjudicate factual
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disputes arising under federal dock workers’ compensation
statute). See generally, e. g., OPP Cotton Mills, Inc. v. Ad-
ministrator of Wage and Hour Div., Dept. of Labor, 812 U. S.
126, 145 (1941) (“In an increasingly complex society Congress
obviously could not perform its functions” without delegat-
ing details of regulatory scheme to executive agency);
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 635
(1952) (Jackson, J., concurring) (Constitution permits “in-
terdependence” and flexible relations between branches in
order to secure “workable government”); J W. Hampton,
Jr., & Co. v. United States, 276 U. S. 394, 406 (1928) (Taft,
C. J.) (“[TThe extent and character of . . . assistance [between
the different branches] must be fixed according to common
sense and the inherent necessities of the governmental co-
ordination); Crowell v. Benson, supra, at 53 (“[Rlegard must
be had” in cases “where constitutional limits are invoked,
not to mere matters of form but to the substance of what
is required”).

Indeed, Chief Justice Marshall, in a well-known passage,
explained,

“To have prescribed the means by which government
should, in all future time, execute its powers, would
have been to change, entirely, the character of the in-
strument, and give it the properties of a legal code. It
would have been an unwise attempt to provide, by im-
mutable rules, for exigencies which, if foreseen at all,
must have been seen dimly, and which can be best pro-
vided for as they occur.” McCulloch v. Maryland, 4
Wheat. 316, 415 (1819).

This passage, like the cases I have just mentioned, calls at-
tention to the genius of the Framers’ pragmatic vision, which
this Court has long recognized in cases that find constitu-
tional room for necessary institutional innovation.

Third, we need not here referee a dispute among the other
two branches. And, as the majority points out:
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“‘When this Court is asked to invalidate a statutory pro-
vision that has been approved by both Houses of the
Congress and signed by the President, particularly an
Act of Congress that confronts a deeply vexing national
problem, it should only do so for the most compelling
constitutional reasons.”” Ante, at 447, n. 42 (quoting
Bowsher v. Synar, 478 U. S. 714, 736 (1986) (STEVENS,
J., concurring in judgment)).

Cf. Youngstown Sheet and Tube Co., supra, at 635 (Jackson,
J., concurring) (“Presidential powers are not fixed but fiue-
tuate, depending on their disjunction or conjunction with
those of Congress . . . [and when] the President acts pursuant
to an express or implied authorization of Congress, his au-
thority is at its maximum”).

These three background circumstances mean that, when
one measures the literal words of the Act against the Consti-
tution’s literal commands, the fact that the Act may closely
resemble a different, literally unconstitutional, arrangement
is beside the point. To drive exactly 65 miles per hour on
an interstate highway closely resembles an act that violates
the speed limit. But it does not violate that limit, for small
differences matter when the question is one of literal viola-
tion of law. No more does this Act literally violate the Con-
stitution’s words. See Part III, infra.

The background circumstances also mean that we are to
interpret nonliteral separation-of-powers principles in light
of the need for “workable government.” Youngstown Sheet
and Tube Co., supra, at 635 (Jackson, J., concurring). If we
apply those principles in light of that objective, as this Court
has applied them in the past, the Act is constitutional. See
Part IV, infra.

II1

The Court believes that the Act violates the literal text
of the Constitution. A simple syllogism captures its basic
reasoning:
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Major Premise: The Constitution sets forth an exclusive
method for enacting, repealing, or amending laws. See
ante, at 438-440.

Minor Premise: The Act authorizes the President to “re-
pea[l] or amen[d]” laws in a different way, namely by
announcing a cancellation of a portion of a previously
enacted law. See ante, at 436-438.

Conclusion: The Act is inconsistent with the Constitu-
tion. See ante, at 448-449,

I find this syllogism unconvinecing, however, because its
Minor Premise is faulty. When the President “canceled” the
two appropriation measures now before us, he did not repeal
any law nor did he amend any law. He simply followed
the law, leaving the statutes, as they are literally written,
intact.

To understand why one cannot say, literally speaking, that
the President has repealed or amended any law, imagine how
the provisions of law before us might have been, but were
not, written. Imagine that the canceled New York health
care tax provision at issue here, Pub. L. 105-83, §4722(c),
111 Stat. 515 (quoted in full ante, at 422-423, n. 2), had in-
stead said the following:

“Section One. Taxes . .. that were collected by the
State of New York from a health care provider before
June 1, 1997, and for which a waiver of the provisions
[requiring payment] have been sought . . . are deemed
to be permissible health care related taxes ... provided
however that the President may prevent the just-
mentioned provision from having legal force or effect
if he determines x, y, and 2” (Assume X, y, and z to
be the same determinations required by the Line Item
Veto Act).

Whatever a person might say, or think, about the constitu-
tionality of this imaginary law, there is one thing the English
language would prevent one from saying. One could not say
that a President who “prevent[s]” the deeming language
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from “having legal force or effect,” see 2 U. S. C. §691e(4)(B)
(1994 ed., Supp. II), has either repealed or amended this
particular hypothetical statute. Rather, the President has
Jollowed that law to the letter. He has exercised the power
it explicitly delegates to him. He has executed the law, not
repealed it.

It could make no significant difference to this linguistic
point were the italicized proviso to appear, not as part of
what I have called Section One, but, instead, at the bottom
of the statute page, say, referenced by an asterisk, with a
statement that it applies to every spending provision in the
Act next to which a similar asterisk appears. And that
being so, it could make no difference if that proviso appeared,
instead, in a different, earlier enacted law, along with legal
language that makes it applicable to every future spending
provision picked out according to a specified formula. See,
e. g., Balanced Budget and Emergency Deficit Control Act of
1985 (Gramm-Rudman-Hollings Act), Pub. L. 99-177, 99 Stat.
1063, 2 U.S. C. §901 et seq. (enforcing strict spending and
deficit-neutrality limits on future appropriations statutes);
see also 1 U.S.C. §1 (in “any Act of Congress” singular
words include plural, and vice versa) (emphasis added).

But, of course, this last mentioned possibility is this very
case. The earlier law, namely, the Line Item Veto Act, says
that “the President may . . . prevent such [future] budget
authority from having legal force or effect.” 2 U.S.C.
§8691(a), 691e(4)(B) (1994 ed., Supp. II). Its definitional sec-
tions make clear that it applies to the 1997 New York health
care provision, see §691e(8), just as they give a special legal
meaning to the word “cancel,” §691e(4). For that reason,
one cannot dispose of this case through a purely literal analy-
sis as the majority does. Literally speaking, the President
has not “repealed” or “amended” anything. He has simply
executed a power conferred upon him by Congress, which
power is contained in laws that were enacted in compliance
with the exclusive method set forth in the Constitution.
See Field v. Clark, 143 U. S. 649, 693 (1892) (President’s
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power to raise tariff rates “was a part of the law itself, as it
left the hands of Congress” (emphasis added)).

Nor can one dismiss this literal compliance as some kind
of formal quibble, as if it were somehow “obvious” that what
the President has done “amounts to,” “comes close to,” or
is “analogous to” the repeal or amendment of a previously
enacted law. That is because the power the Act grants the
President (to render designated appropriations items with-
out “legal force or effect”) also “amounts to,” “comes close
to,” or is “analogous to” a different legal animal, the delega-
tion of a power to choose one legal path as opposed to an-
other, such as a power to appoint.

To take a simple example, a legal document, say, a will or
a trust instrument, might grant a beneficiary the power (a)
to appoint property “to Jones for his life, remainder to Smith
for 10 years so long as Smith . . . ete., and then to Brown,”
or (b) to appoint the same property “to Black and the heirs
of his body,” or (c) not to exercise the power of appointment
at all. See, e.g, 5 W. Bowe & D. Parker, Page on Law of
Wills §45.8 (rev. 3d ed. 1962) (describing power of appoint-
ment). To choose the second or third of these alternatives
prevents from taking effect the legal consequences that flow
from the first alternative, which the legal instrument de-
scribes in detail. Any such choice, made in the exercise of
a delegated power, renders that first alternative language
without “legal force or effect.” But such a choice does not
. “repeal” or “amend” either that language or the document
itself. The will or trust instrument, in delegating the power
of appointment, has not delegated a power to amend or to
repeal the instrument; to the contrary, it requires the dele-
gated power to be exercised in accordance with the instru-
ment’s terms. Id., §46.9, pp. 516-518.

The trust example is useful not merely because of its sim-
plicity, but also because it illustrates the logic that must
apply when a power to execute is conferred, not by a private
trust document, but by a federal statute. This is not the
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first time that Congress has delegated to the President or to
others this kind of power—a contingent power to deny effect
to certain statutory language. See, e. g, Pub. L. 95-384,
§13(a), 92 Stat. 737 (“Section 620(x) of the Foreign Assist-
ance Act of 1961 shall be of no further force and effect upon
the President’s determination and certification to the Con-
gress that the resumption of full military cooperation with
Turkey is in the national interest of the United States
and [other criteria]”) (emphasis added); 28 U.S.C. §2072
(Supreme Court is authorized to promulgate rules of prac-
tice and procedure in federal courts, and “[a]ll laws in
conflict with such rules shall be of no further force and
effect”) (emphasis added); 41 U.S. C. §405b (subsection (a)
requires the Office of Federal Procurement Policy to issue
“[glovernment-wide regulations” setting forth a variety of
conflict of interest standards, but subsection () says that “if
the President determine[s]” that the regulations “would have
a significantly adverse effect on the accomplishment of the
mission” of Government agencies, “the requirement [to pro-
mulgate] the regulations . . . shall be null and void”) (empha-
sis added); Gramm-Rudman-Hollings Act, § 252(a)(4), 99 Stat.
1074 (authorizing the President to issue a “final order” that
has the effect of “permanently cancell[ing]” sequestered
amounts in spending statutes in order to achieve budget
compliance) (emphasis added); Pub. L. 104-208, 110 Stat.
3009-695 (“Public Law 89-732 [dealing with immigration
from Cuba] is repealed . . . upon a determination by the Pres-
ident . . . that a democratically elected government in Cuba
is in power”) (emphasis added); Pub. L. 99-498, §701, 100
Stat. 1532 (amending §758 of the Higher Education Act of
1965) (Secretary of Education “may” sell common stock in an
educational loan corporation; if the Secretary decides to sell
stock, and “if the Student Loan Marketing Association ac-
quires from the Secretary” over 50 percent of the voting
stock, “section 754 [governing composition of the Board of
Directors] shall be of no further force or effect”) (emphasis
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added); Pub. L. 104-134, §2901(c), 110 Stat. 1321-160 (Presi-
dent is “authorized to suspend the provisions of the [preced-
ing] proviso” which suspension may last for entire effective
period of proviso, if he determines suspension is “appro-
priate based upon the public interest in sound environmental
management . . . [or] the protection of national or locally-
affected interests, or protection of any cultural, biological or
historie resources”).

All of these examples, like the Act, delegate a power to
take action that will render statutory provisions “without
force or effect.” Every one of these examples, like the pres-
ent Act, delegates the power to choose between alternatives,
each of which the statute spells out in some detail. None of
these examples delegates a power to “repeal” or “amend” a
statute, or to “make” anewlaw. Nor does the Act. Rather,
the delegated power to nullify statutory language was itself
created and defined by Congress, and included in the statute
books on an equal footing with (indeed, as a component part
of) the sections that are potentially subject to nullification.
As a Pennsylvania court put the matter more than a century
ago: “The legislature cannot delegate its power to make a
law; but it can make a law to delegate a power.” Locke’s
Appeal, 72 Pa. 491, 498 (1873).

In fact, a power to appoint property offers a closer analogy
to the power delegated here than one might at first suspect.
That is because the Act contains a “lockbox” feature, which
gives legal significance to the enactment of a particular ap-
propriations item even if, and even after, the President has
rendered it without “force or effect.” See 2 U.S.C. §691c
(1994 ed., Supp. II); see also ante, at 440-441, n. 31 (describ-
ing “lockbox™); but cf. Letter from Counsel for Snake River
Cooperative, dated Apr. 29, 1998 (available in Clerk of
Court’s case file) (arguing “lockbox” feature inapplicable here
due to special provision in Balanced Budget Act of 1997, the
constitutionality and severability of which have not been
argued). In essence, the “lockbox” feature: (1) points to a
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Gramm-Rudman-Hollings Act requirement that, when Con-
gress enacts a “budget busting” appropriation bill, automati-
cally reduces authorized spending for a host of federal pro-
grams in a pro rata way; (2) notes that cancellation of an item
(say, a $2 billion item) would, absent the “lockbox” provision,
neutralize (by up to $2 billion) the potential “budget bust-
ing” effects of other bills (and therefore potentially the Pres-
ident could cancel items in order to “save” the other pro-
grams from the mandatory cuts, resulting in no net deficit
reduction); and (3) says that this “neutralization” will not
oceur (7. e., the pro rata reductions will take place just as if
the $2 billion item had not been canceled), so that the can-
celed items truly provide additional budget savings over
and above the Gramm-Rudman-Hollings regime. See gen-
erally H. R. Conf. Rep. No. 104-491, pp. 23-24 (1996) (“lock-
box” provision included “to ensure that the savings from the
cancellation of [items] are devoted to deficit reduction and
are not available to offset a deficit increase in another law”).
That is why the Government says that the Act provides a
“lockbox,” and why it seems fair to say that, despite the Act’s
use of the word “cancel,” the Act does not delegate to the
President the power truly to cancel a line item expenditure
(returning the legal status quo to one in which the item had
never been enacted). Rather, it delegates to the President
the power to decide how to spend the money to which the
line item refers—either for the specific purpose mentioned
in the item, or for general deficit reduction via the “lock-
box” feature.

These features of the law do not mean that the delegated
power is, or is just like, a power to appoint property. But
they do mean that it is not, and it is not just like, the repeal
or amendment of a law, or, for that matter, a true line item
veto (despite the Act’s title). Because one cannot say that
the President’s exercise of the power the Act grants is, liter-
ally speaking, a “repeal” or “amendment,” the fact that the
Act’s procedures differ from the Constitution’s exclusive pro-
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cedures for enacting (or repealing) legislation is beside the
point. The Act itself was enacted in accordance with these
procedures, and its failure to require the President to satisfy
those procedures does not make the Act unconstitutional.

Iv

Because I disagree with the Court’s holding of literal viola-
tion, I must consider whether the Act nonetheless violates
separation-of-powers principles—principles that arise out of
the Constitution’s vesting of the “executive Power” in “a
President,” U.S. Const., Art. II, §1, and “[a]ll legislative
Powers” in “a Congress,” Art. I, §1. There are three rele-
vant separation-of-powers questions here: (1) Has Congress
given the President the wrong kind of power, i. e, “non-
Executive” power? (2) Has Congress given the President the
power to “encroach” upon Congress’ own constitutionally
reserved territory? (8) Has Congress given the President
too much power, violating the doctrine of “nondelegation?”
These three limitations help assure “adequate control by the
citizen’s Representatives in Congress,” upon which JUSTICE
KENNEDY properly insists. See ante, at 451 (concurring
opinion). And with respect to this Act, the answer to all

these questions is “no.”
A

Viewed conceptually, the power the Act conveys is the
right kind of power. Itis “executive.” As explained above,
an exercise of that power “executes” the Act. Conceptually
speaking, it closely resembles the kind of delegated author-
ity—to spend or not to spend appropriations, to change or
not to change tariff rates—that Congress has frequently
granted the President, any differences being differences in
degree, not kind. See Part IV-C, infra.

The fact that one could also characterize this kind of power
as “legislative,” say, if Congress itself (by amending the ap-
propriations bill) prevented a provision from taking effect, is
beside the point. This Court has frequently found that the
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exercise of a particular power, such as the power to make
rules of broad applicability, American Trucking Assns., Inc.
v. United States, 344 U. S. 298, 310-313 (1953), or to adjudi-
cate claims, Crowell v. Benson, 285 U. 8., at 50-51, 54; Wie-
ner v. United States, 357 U. S. 349, 354-356 (1958), can fall
within the constitutional purview of more than one branch
of Government. See Wayman v. Southard, 10 Wheat. 1, 43
(1825) (Marshall, C. J.) (“Congress may certainly delegate to
others, powers which the legislature may rightfully exercise
itself”). The Court does not “carry out the distinction be-
tween legislative and executive action with mathematical
precision” or “divide the branches into watertight compart-
ments,” Springer v. Philippine Islands, 277 U. S. 189, 211
(1928) (Holmes, J., dissenting), for, as others have said, the
Constitution “blend[s]” as well as “separaties]” powers in
order to create a workable government. 1 K. Davis, Admin-
istrative Law § 1.09, p. 68 (1958).

The Court has upheld congressional delegation of rule-
making power and adjudicatory power to federal agencies,
American Trucking Assns. v. United States, supra, at 310—
313; Wiener v. United States, supra, at 354-356, guideline-
writing power to a Sentencing Commission, Mistretta v.
United States, 488 U. S., at 412, and prosecutor-appointment
power to judges, Morrison v. Olson, 487 U. S. 654, 696-697
(1988). It is far easier conceptually to reconcile the power
at issue here with the relevant constitutional description
(“executive”) than in many of these cases. And cases in
which the Court may have found a delegated power and
the basie constitutional function of another branch conceptu-
ally irreconcilable are yet more distant. See, e. g., Federal
Radio Comm’ v. General Elec. Co.,, 281 U.S. 464 (1930)
(power to award radio licenses not a “judicial” power).

If there is a separation-of-powers violation, then, it must
rest, not upon purely conceptual grounds, but upon some
important conflict between the Act and a significant
separation-of-powers objective.
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B

The Act does not undermine what this Court has often
described as the principal function of the separation of pow-
ers, which is to maintain the tripartite structure of the Fed-
eral Government—and thereby protect individual liberty—
by providing a “safeguard against the encroachment or
aggrandizement of one branch at the expense of the other.”
Buckley v. Valeo, 424 U. S. 1, 122 (1976) (per curiam); Mis-
tretta v. United States, supra, at 380-382. See The Federal-
ist No. 51, p. 349 (J. Cooke ed. 1961) (J. Madison) (separation
of powers confers on each branch the means “to resist en-
croachments of the others”); 1 Davis, supra, §1.09, at 68
(“The danger is not blended power[;] [tlhe danger is un-
checked power”); see also, e. g., Bowsher v. Synar, 478 U. S.
714 (1986) (invalidating congressional intrusion on Executive
Branch); Northern Pipeline Constr. Co. v. Marathon Pipe
Line Co., 458 U. S. 50 (1982) (Congress may not give away
Article IIT “judicial” power to an Article I judge); Myers
v. United States, 272 U. S. 52 (1926) (Congress cannot limit
President’s power to remove Executive Branch official).

In contrast to these cases, one cannot say that the Act
“encroaches” upon Congress’ power, when Congress retained
the power to insert, by simple majority, into any future ap-
propriations bill, into any section of any such bill, or into any
phrase of any section, a provision that says the Act will not
apply. See 2 U.S. C. §691f(c)(1) (1994 ed., Supp. II); Raines
v. Byrd, 521 U. S. 811, 824 (1997) (Congress can “exempt a
given appropriations bill (or a given provision in an appropri-
ations bill) from the Act”). Congress also retained the
power to “disapprovlel,” and thereby reinstate, any of the
President’s cancellations. See 2 U.S.C. §691b(a). And it
is Congress that drafts and enacts the appropriations stat-
utes that are subject to the Act in the first place—and
thereby defines the .outer limits of the President’s cancella-
tion authority. Thus this Act is not the sort of delegation
“without . . . sufficient check” that concerns JuSTICE KEN-
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NEDY. See ante, at 450 (concurring opinion). Indeed, the
President acts only in response to, and on the terms set by,
the Congress.

Nor can one say that the Act’s basic substantive objective
is constitutionally improper, for the earliest Congresses
could, see Part II, supra, and often did, confer on the Presi-
dent this sort of discretionary authority over spending, see
ante, at 466-467 (SCALIA, J., concurring in part and dissent-
ing in part). Cf. J W. Hampton, 276 U. S., at 412 (Taft, C. J.)
(“[Clontemporaneous legislative exposition of the Constitu-
tion when the founders of our Government and the framers
of our Constitution were actively participating in public af-
fairs . . . fixes the construction to be given to its provisions”).
And, if an individual Member of Congress, who, say, favors
aid to Country A but not to Country B, objects to the Act on
the ground that the President may “rewrite” an appropria-
tions law to do the opposite, one can respond: “But a majority
of Congress voted that he have that power; you may vote to
exempt the relevant appropriations provision from the Act;
and if you command a majority, your appropriation is safe.”
Where the burden of overcoming legislative inertia lies is
within the power of Congress to determine by rule. Where
is the encroachment?

Nor can one say the Act’s grant of power “aggrandizes”
the Presidential office. The grant is limited to the context
of the budget. It is limited to the power to spend, or not to
spend, particular appropriated items, and the power to per-
mit, or not to permit, specific limited exemptions from gener-
ally applicable tax law from taking effect. These powers,
as I will explain in detail, resemble those the President has
exercised in the past on other occasions. See Part IV-C,
infra. The delegation of those powers to the President may
strengthen the Presidency, but any such change in Executive
Branch authority seems minute when compared with the
changes worked by delegations of other kinds of authority
that the Court in the past has upheld. See, e. g., American
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Trucking Assns., Inc. v. United States, 344 U. S. 298 (1953)
(delegation of rulemaking authority); Lichter v. United
States, 334 U.S. T42 (1948) (delegation to determine and
regulate “excessive” profits); Crowell v. Benson, 285 U. S.
22 (1932) (delegation of adjudicatory authority); Commodity
Futures Trading Comm’m v. Schor, 478 U.S. 833 (1986)

(same).
C

The “nondelegation” doctrine represents an added consti-
tutional check upon Congress’ authority to delegate power
to the Executive Branch. And it raises a more serious con-
stitutional obstacle here. The Constitution permits Con-
gress to “see[k] assistance from another branch” of Govern-
ment, the “extent and character” of that assistance to be
fixed “according to common sense and the inherent neces-
sities of the governmental co-ordination.” J. W. Hampton,
supra, at 406. But there are limits on the way in which
Congress can obtain such assistance; it “cannot delegate any
part of its legislative power except under the limitation of
a prescribed standard.” United States v. Chicago, M., St. P.
& P. R. Co., 282 U. 8. 811, 324 (1931). Or, in Chief Justice
Taft’s more familiar words, the Constitution permits only
those delegations where Congress “shall lay down by legisla-
tive act an intelligible principle to which the person or body
authorized to [act] is directed to conform.” J W. Hampion,
supra, at 409 (emphasis added).

The Act before us seeks to create such a principle in three
ways. The first is procedural. The Act tells the President
that, in “identifying dollar amounts [or] . . . items. . . for
cancellation” (which I take to refer to his selection of the
amounts or items he will “prevent from having legal force or
effect”), he is to “consider,” among other things,

“the legislative history, construction, and purposes of
the law which contains [those amounts or items, and]
. any specific sources of information referenced in
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such law or . . . the best available information . .. .”
2 U. S. C. §691(b) (1994 ed., Supp. II).

The second is purposive. The clear purpose behind the
Act, confirmed by its legislative history, is to promote
“greater fiscal accountability” and to “eliminate wasteful
federal spending and . . . special tax breaks.” H. R. Conf,
Rep. No. 104-491, p. 15 (1996).

The third is substantive. The President must determine
that, to “prevent” the item or amount “from having legal
force or effect” will “reduce the Federal budget deficit; . . .
not impair any essential Government funections; and . . . not
harm the national interest.” 2 U.S.C. §691(2)(A) (1994 ed.,
Supp. II). )

The resulting standards are broad. But this Court has
upheld standards that are equally broad, or broader. See,
e. 9., National Broadcasting Co. v. United States, 319 U. S.
190, 225-226 (1948) (upholding delegation to Federal Commu-
nications Commission to regulate broadcast licensing as
“public interest, convenience, or necessity” require) (internal
quotation marks omitted); FPC v. Hope Natural Gas Co., 320
U. S. 591, 600-603 (1944) (upholding delegation to Federal
Power Commission to determine “just and reasonable”
rates); United States v. Rock Royal Co-operative, Inc., 307
U. S. 5§33, 577 (1939) (if milk prices were “unreasonable,” Sec-
retary of Agriculture could “fifx]” prices to a level that was
“in the public interest”). See also Lichter v. United States,
334 U. S. 742, 785-786 (1948) (delegation of authority to de-
termine “excessive” profits); American Power & Light Co. v.
SEC, 329 U. 8. 90, 104-105 (1946) (delegation of authority to
Securities and Exchange Commission to prevent “unfairly or
inequitably” distributing voting power among security hold-
ers); Yakus v. United States, 321 U. S. 414, 427 (1944) (up-
holding delegation to Price Administrator to fix commodity
prices that would be “fair” and “equitable”).

Indeed, the Court has only twice in its history found that
a congressional delegation of power violated the “nondele-
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gation” doctrine. One such case, Panama Refining Co. v.
Ryan, 293 U. S. 388 (1935), was in a sense a special case, for
it was discovered in the midst of the case that the particular
exercise of the power at issue, the promulgation of a Petro-
leum Code under the National Industrial Recovery Act, did
not contain any legally operative sentence. Id., at 412-413.
The other case, A. L. A. Schechter Poultry Corp. v. United
States, 295 U. S. 495 (1985), involved a delegation through
the National Industrial Recovery Act, 48 Stat. 195, that con-
tained not simply a broad standard (“fair competition”), but
also the conferral of power on private parties to promulgate
rules applying that standard to virtually all of American in-
dustry, id., at 521-5625. As Justice Cardozo put it, the legis-
lation exemplified “delegation running riot,” which created a
“roving commission to inquire into evils and upon discovery
correct them.” Id., at 553, 551 (concurring opinion).

The case before us does not involve any such “roving com-
mission,” nor does it involve delegation to private parties,
nor does it bring all of American industry within its scope.
It is limited to one area of Government, the budget, and it
seeks to give the President the power, in one portion of that
budget, to tailor spending and special tax relief to what he
concludes are the demands of fiscal responsibility. Nor is
the standard that governs his judgment, though broad, any
broader than the standard that currently governs the award
of television licenses, namely, “public convenience, interest,
or necessity.” 47 U.8.C. §303 (emphasis added). To the
contrary, (a) the broadly phrased limitations in the Act, to-
gether with (b) its evident deficit reduction purpose, and (c)
a procedure that guarantees Presidential awareness of the
reasons for including a particular provision in a budget bill,
taken together, guide the President’s exercise of his discre-

tionary powers.
1

The relevant similarities and differences among and be-
tween this case and other “nondelegation” cases can be listed
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more systematically as follows: First, as I have just said,
like statutes delegating power to award broadcast television
licenses, or to regulate the securities industry, or to develop
and enforce workplace safety rules, the Act is aimed at a
discrete problem: namely, a particular set of expenditures
within the federal budget. The Act concerns, not the entire
economy, cf. Schecter Poultry Corp., supra, but the annual
federal budget. Within the budget it applies only to discre-
tionary budget authority and new direct spending items,
that together amount to approximately a third of the current
annual budget outlays, see Tr. of Oral Arg. 18; see also
Budget 808, and to “limited tax benefits” that (because each
can affect no more than 100 people, see 2 U. 8. C. §691e(9)(A)
(1994 ed., Supp. II)), amount to a tiny fraction of federal rev-
enues and appropriations. Compare Analytical Perspec-
tives 78-75 (listing over $500 billion in overall “tax expendi-
tures” that OMB estimated were contained in federal law in
1997) and Budget 303 (federal outlays and receipts in 1997
were both over $1.5 trillion) with App. to Juris. Statement
71a (President’s cancellation message for Snake River appel-
lees’ limited tax benefit, estimating annual “value” of benefit,
in terms of revenue loss, at about $20 million).

Second, like the award of television licenses, the particular
problem involved—determining whether or not a particular
amount of money should be spent or whether a particular
dispensation from tax law should be granted a few individ-
uals—does not readily lend itself to a significantly more
specific standard. The Act makes clear that the President
should consider the reasons for the expenditure, measure
those reasons against the desirability of avoiding a deficit (or
building a surplus), and make up his mind about the com-
parative weight of these conflicting goals. Congress might
have expressed this matter in other language, but could
it have done so in a significantly more specific way? See
National Broadcasting Co. v. United States, supra, at 216
(“[Plublic interest, convenience, or necessity” standard is



488 CLINTON ». CITY OF NEW YORK

BREYER, J,, dissenting

{9

as concrete as the complicated factors for judgment in such
a field of delegated authority permit’”) (quoting F'CC v.
Pottsville Broadcasting Co., 309 U. S. 134, 138 (1940)). The
statute’s language, I believe, is sufficient to provide the Pres-
ident, and the public, with a fairly clear idea as to what Con-
gress had in mind. And the public can judge the merits of
the President’s choices accordingly. Cf. Yakus v. United
States, 321 U. S., at 426 (standards were “sufficiently definite
and precise to enable . . . the public to ascertain . . .
conform[ity]”).

Third, insofar as monetary expenditure (but not “tax ex-
penditure”) is at issue, the President acts in an area where
history helps to justify the discretionary power that Con-
gress has delegated, and where history may inform his ex-
ercise of the Act’s delegated authority. Congress has fre-
quently delegated the President the authority to spend, or
not to spend, particular sums of money. See, e.g., Act of
Sept. 29, 1789, ch. 23, 1 Stat. 95; Act of Mar. 26, 1790, ch. 4,
§1, 1 Stat. 104; Act of Feb. 11, 1791, ch. 6, 1 Stat. 190; Emer-
gency Relief Appropriation Act of 1935, 49 Stat. 115 (appro-
priating over $4 billion to be spent “in the discretion and
under the direction of the President” for economic relief
measures); see also ante, at 466-467 (SCALIA, J., concurring
in part and dissenting in part) (listing numerous examples).

Fourth, the Constitution permits Congress to rely upon
context and history as providing the necessary standard for
the exercise of the delegated power. See, e. g, Federal
Radio Commm v. Nelson Brothers Bond & Mortgage Co.
(Station WIBO), 289 U. S. 266, 285 (1933) (“public interest,
convenience, or necessity [standard] . . . is to be interpreted
by its context”); Fahkey v. Mallonee, 332 U. S. 245, 253 (1947)
(otherwise vague delegation to regulate banks was “suffi-
ciently explicit, against the background of custom, to be ade-
quate”). Relying upon context, Congress has sometimes
granted the President broad discretionary authority over
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spending in laws that mention no standard at all. Seg, e. g.,
Act of Mar. 3, 1809, ch. 28, §1, 2 Stat. 535-536 (granting the
President recess authority to transfer money “appropriated
for a particular branch of expenditure in [a] department” to
be “applied [instead] to another branch of expenditure in the
same department”); Revenue and Expenditure Control Act
of 1968, §8202(b), 203(b), 82 Stat. 271-272; (authorizing the
President annually to reserve up to $6 billion in outlays and
$10 billion in new obligation authority); Second Supplemen-
tal Appropriations Act, 1969, §401, 83 Stat. 82; Second Sup-
plemental Appropriations Act, 1970, §§401, 501, 84 Stat. 405-
407. In this case, too, context and purpose can give meaning
to highly general language. See Federal Radio Comm’n v.
Nelson Bros., supra, at 28b; Fahey v. Malonee, supra, at
250-253; cf, Lichter v. United States, 334 U. S., at 777 (Con-
gress has “at least expressed . . . satisfaction with the exist-
ing specificity of the Act”); Train v. City of New York, 420
U. S. 85, 44-47 (1975) (disallowing President Nixon’s efforts
to impound funds because Court found Congress did not in-
tend him to exercise the power in that instance).

On the other hand, I must recognize that there are impor-
tant differences between the delegation before us and other
broad, constitutionally acceptable delegations to Executive
Branch agencies—differences that argue against my conclu-
sion. In particular, a broad delegation of authority to an
administrative agency differs from the delegation at issue
here in that agencies often develop subsidiary rules under
the statute, rules that explain the general “public interest”
language. Doing so diminishes the risk that the agency will
use the breadth of a grant of authority as a cloak for unrea-
sonable or unfair implementation. See 1 K. Davis, Adminis-
trative Law §3:15, pp. 207-208 (2d ed. 1978). Moreover,
agencies are typically subject to judicial review, which re-
view provides an additional check against arbitrary imple-
mentation. See, e. g., Motor Vehicle Mfrs. Assn. of United
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States, Inc. v. State Farm Mut. Automobile Ins. Co., 463
U.S. 29, 40-42 (1983). The President has not so narrowed
his discretionary power through rule, nor is his implemen-
tation subject to judicial review under the terms of the Ad-
ministrative Procedure Act. See, e. g., Franklin v. Massa-
chusetts, 505 U. S. 788, 801 (1992) (APA does not apply to
President absent express statement by Congress).

While I believe that these last mentioned considerations
are important, they are not determinative. The President,
unlike most agency decisionmakers, is an elected official.
He is responsible to the voters, who, in principle, will judge
the manner in which he exercises his delegated authority.
Whether the President’s expenditure decisions, for example,
are arbitrary is a matter that in the past has been left pri-
marily to those voters to consider. And this Court has made
clear that judicial review is less appropriate when the Presi-
dent’s own discretion, rather than that of an agency, is at
stake. See Dalton v. Specter, 511 U. S. 462, 476 (1994) (Pres-
idential decision on military base closure recommendations
not reviewable; President could “approvle] or disapprovle]
the recommendations for whatever reason he sees fit”);
Franklin, 505 U. S., at 801 (President’s decision whether or
not to transmit census report to Congress was unreviewable
by courts for abuse of discretion); cf. id., at 799-800 (it was
“important to the integrity of the process” that the decision
was made by the President, a “constitutional officer” as op-
posed to the unelected Secretary of Commerce). These
matters reflect in part the Constitution’s own delegation of
“executive Power” to “a President,” Art. I1, §1; cf. Clinton
v. Jones, 520 U. S. 681, 710-711 (1997) (BREYER, J., concur-
ring in judgment) (discussing unitary Executive), and we
must take this into account when applying the Constitution’s
nondelegation doctrine to questions of Presidential authority.

Consequently I believe that the power the Act grants the
President to prevent spending items from taking effect does
not violate the “nondelegation” doctrine.
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Most, but not all, of the considerations mentioned in the
previous subsection apply to the Act’s delegation to the Pres-
ident of the authority to prevent “from having legal force or
effect” a “limited tax benefit,” which term the Act defines in
terms of special tax relief for fewer than 100 (or in some
instances 10) beneficiaries, which tax relief is not available
to others who are somewhat similarly situated. 2 U.S. C.
§691e(9) (1994 ed., Supp. II). There are, however, two re-
lated significant differences between the “limited tax bene-
fit” and the spending items considered above, which make
the “limited tax benefit” question more difficult. First, the
history is different. The history of Presidential authority to
pick and to choose is less voluminous. Second, the subject
matter (increasing or decreasing an individual’s taxes) makes
the considerations discussed at the end of the last section
(@. e., the danger of an arbitrary exercise of delegated power)
of greater concern. But these differences, in my view, are
not sufficient to change the “nondelegation” result.

For one thing, this Court has made clear that the standard
we must use to judge whether a law violates the “nondelega-
tion” doctrine is the same in the tax area as in any other.
In Skinner v. Mid-America Pipeline Co., 490 U.S. 212
(1989), the Court considered whether Congress, in the exer-
cise of its taxing power, could delegate to the Secretary of
Transportation the authority to establish a system of pipe-
line user fees. In rejecting the argument that the “fees”
were actually a “tax,” and that the law amounted to an un-
constitutional delegation of Congress’ own power to tax, the
unanimous Court said that:

“From its earliest days to the present, Congress,
when enacting tax legislation, has varied the degree of
specificity and the consequent degree of discretionary
authority delegated to the Executive . ...
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“We find no support . . . for [the] contention that the
text of the Constitution or the practices of Congress re-
quire the application of a different and stricter nondele-
gation doctrine in cases where Congress delegates dis-
cretionary authority to the Executive under its taxing
power. . . . Even if the user fees are a form of taxation,
we hold that the delegation of discretionary authority
under Congress’ taxing power is subject to no constitu-
tional scrutiny greater than that we have applied to
other nondelegation challenges. Congress may wisely
choose to be more circumspect in delegating authority
under the Taxing Clause than under other of its enumer-
ated powers, but this is not a heightened degree of pru-
dence required by the Constitution.” Id., at 221-223.

For another thing, this Court has upheld tax statutes that
delegate to the President the power to change taxes under
very broad standards. In 1890, for example, Congress
authorized the President to “suspend” the provisions of the
tariff statute, thereby raising tariff rates, if the President
determined that other nations were imposing “reciprocally
unequal and unreasonable” tariff rates on specialized com-
modities. Act of Oct. 1, 1890, ch. 1244, §8, 26 Stat. 612.
And the Court upheld the statute against constitutional at-
tack. Field v. Clark, 143 U. S., at 693-694 (“[Nlo valid ob-
jection can be made” to such statutes “conferring authority
or discretion” on the President) (internal quotation marks
omitted); see also Act of Dec. 19, 1806, ch. 1, 2 Stat. 411 (Pres-
ident “authorized” to “suspend the operation of” a customs
law “if in his judgment the public interest should require
it”); Act of June 4, 1794, ch. 41, §1, 1 Stat. 372 (empowering
President to lay an embargo on ships in ports “whenever, in
his opinion, the public safety shall so require” and to revoke
related regulations “whenever he shall think proper”). In
1922 Congress gave the President the authority to adjust
tariff rates to “equalize” the differences in costs of produc-
tion at home and abroad, see Tariff Act of 1922, ch. 356,



Cite as: 524 U. S. 417 (1998) 493

BREYER, J.,, dissenting

§315(a), 42 Stat. 941-942. The Court also upheld this dele-
gation against constitutional attack. See J W. Hampion,
Jr., & Co. v. United States, 276 U. S. 394 (1928).

These statutory delegations resemble today’s Act more
closely than one might at first suspect. They involve a duty
on imports, which is a tax. That tax in the last century was
as important then as the income tax is now, for it provided
most of the Federal Government’s revenues. See U.S.
Dept. of Commerce, Census Bureau, Historical Statistics of
the United States: Colonial Times to 1970, pt. 2, at 1106 (in
1890, when Congress passed the statute at issue in Flield,
tariff revenues were 57% of the total receipts of the Federal
Government). And the delegation then thus affected a far
higher percentage of federal revenues than the tax-related
delegation over extremely “limited” tax benefits here. See
supra, at 487.

The standards at issue in these earlier laws, such as “un-
reasonable,” were frequently vague and without precise
meaning. See, e.g., Act of Oct. 1, 1890, §3, 26 Stat. 612.
Indeed, the word “equalize” in the 1922 statute, 42 Stat. 942,
could not have been administered as if it offered the preci-
sion it seems to promise, for a tariff that literally “equalized”
domestic and foreign production costs would, because of
transport costs, have virtually ended foreign trade.

Nor can I accept the majority’s effort to distinguish these
examples. The majority says that these statutes imposed a
specific “duty” upon the President to act upon the occurrence
of a specified event. See ante, at 443. But, in fact, some of
the statutes imposed no duty upon the President at all. See,
e. g., Act of Dec. 19, 1806, ch. 1, 2 Stat. 411 (President “au-
thorized” to “suspend the operation of” a customs law “if in
his judgment the public interest should require it”). Others
imposed a “duty” in terms so vague as to leave substantial
discretion in the President’s hands. See Act of Oct. 1, 1890,
26 Stat. 612 (President’s “duty” to suspend tariff law was
triggered “whenever” and “so often as” he was “satisfied”
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that “unequal and unreasonable” rates were imposed); see
also Field v. Clark, supra, at 691 (historieally in the flexible
tariff statutes Congress has “invest[ed] the President with
large discretion”).

The majority also tries to distinguish these examples on
the ground that the President there executed congressional
policy while here he rejects that policy. See ante, at 444.
The President here, however, in exercising his delegated
authority does not reject congressional policy. Rather, he
executes a law in which Congress has specified its desire
that the President have the very authority he has exercised.
See Part III, supra.

The majority further points out that these cases concern
imports, an area that, it says, implicates foreign policy and
therefore justifies an unusual degree of discretion by the
President. See ante, at 445. Congress, however, has not
limited its delegations of taxation authority to the “foreign
policy” arena. The first Congress gave the Secretary of the
Treasury the “power to mitigate or remit” statutory penal-
ties for nonpayment of liquor taxes “upon such terms and
conditions as shall appear to him reasonable.” Act of Mar.
3, 1791, ch. 15, §43, 1 Stat. 209. A few years later, the Sec-
retary was authorized, in lieu of collecting the stamp duty
enacted by Congress, “to agree to an annual composition for
the amount of such stamp duty, with any of the said banks,
of one per centum on the amount of the annual dividend
made by such banks.” Act of July 6, 1797, ch. 11, §2, 1 Stat.
528. More recently, Congress has given to the Executive
Branch the authority to “preseribe all needful rules and reg-
ulations for the enforcement of [the Internal Revenue Codel,
including all rules and regulations as may be necessary by
reason of any alteration of law in relation to internal reve-
nue.,” 26 U.S.C. §7805(a). And the Court has held that
such rules and regulations, “which undoubtedly affect indi-
vidual taxpayer liability, are . . . without doubt the result of
entirely appropriate delegations of discretionary authority
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by Congress.” Skinner v. Mid-America Pipeline Co., 490
U. S, at 222. I do not believe the Court would hold the
same delegations at issue in J. W. Hampton and Fiield uncon-
stitutional were they to arise in a more obviously domestic
area.

Finally, the tax-related delegation is limited in ways that
tend to diminish any widespread risk of arbitrary Presiden-
tial decisionmaking:

(1) The Act does not give the President authority to
change general tax policy. That is because the limited tax
benefits are defined in terms of deviations from tax policy,
1. e., special benefits to fewer than 100 individuals. See 2
U. S. C. §691e(9)(A)() (1994 ed., Supp. II); see also Analytical
Perpectives 84 (defining “tax expenditure” as “a preferential
exception to the baseline provisions of the tax structure”).

(2) The Act requires the President to make the same kind
of policy judgment with respect to these special benefits as
with respect to items of spending. He is to consider the
budget as a whole, he is to consider the particular history of
the tax benefit provision, and he is to consider whether the
provision is worth the loss of revenue it causes in the same
way that he must decide whether a particular expenditure
item is worth the added revenue that it requires. See
supra, at 484485,

(8) The delegated authority does not destroy any individu-
al’'s expectation of receiving a particular benefit, for the Act
is written to say to the small group of taxpayers who may
receive the benefit, “Taxpayers, you will receive an exemp-
tion from ordinary tax laws, but only if the President decides
the budgetary loss is not too great.”

(4) The “limited tax benefit” provisions involve only a
small part of the federal budget, probably less than one per-
cent of total annual outlays and revenues. Compare Budget
303 (federal outlays and receipts in 1997 were both over $1.5
trillion) with App. to Juris. Statement 71a (President’s can-
cellation message for Snake River appellees’ limited tax ben-
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efit, estimating annual “value” of benefit, in terms of revenue
loss, at about $20 million) and Taxpayer Relief Act of 1997,
§1701, 111 Stat. 1099 (identifying only 79 “limited tax bene-
fits” subject to cancellation in the entire tax statute).

(56) Because the “tax benefit” provisions are part and par-
cel of the budget provisions, and because the Act in defin-
ing them, focuses upon “revenue-losing” tax provisions, 2
U.S.C. §691e(9)(A)@) (1994 ed., Supp. II), it regards “tax
benefits” as if they were a special kind of spending, namely
spending that puts back into the pockets of a small group of
taxpayers, money that “baseline” tax policy would otherwise
take from them. There is, therefore, no need to consider
this provision as if it represented a delegation of authority
to the President, outside the budget expenditure context, to
set major policy under the federal tax laws. But cf Skinner
v. Mid-America Pipeline, supra, at 222-223 (no “different
and stricter” nondelegation doctrine in the taxation context).
Still less does approval of the delegation in this case, given
the long history of Presidential discretion in the budgetary
context, automatically justify the delegation to the President
of the authority to alter the effect of other laws outside
that context.

The upshot is that, in my view, the “limited tax benefit”
provisions do not differ enough from the “spending” provi-
sions to warrant a different “nondelegation” result.

A

In sum, I recognize that the Act before us is novel. In a
sense, it skirts a constitutional edge. But that edge has to
do with means, not ends. The means chosen do not amount
literally to the enactment, repeal, or amendment of a law.
Nor, for that matter, do they amount literally to the “line
item veto” that the Act’s title announces. Those means do
not violate any basic separation-of-powers principle. They
do not improperly shift the constitutionally foreseen bal-
ance of power from Congress to the President. Nor, since
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they comply with separation-of-powers principles, do they
threaten the liberties of individual citizens. They represent
an experiment that may, or may not, help representative
government work better. The Constitution, in my view,
authorizes Congress and the President to try novel methods
in this way. Consequently, with respect, I dissent.



